DIPLOMATIC AND CONSULAR TAX EXEMPTION UNDER THE 
VIENNA CONVENTIONS ON DIPLOMATIC AND CONSULAR Relations
The United States Government is under a treaty obligation to provide tax exemption to eligible diplomatic and consular missions and their personnel.  Treaty exemption extends to national, state, and local taxes on purchases, including Hawaii's excise (GET) and hotel (TAT) taxes.
Forty-nine States comply with this treaty obligation, including States with vendor taxes such as Arizona, California, and New Mexico.  Hawaii remains the lone State not to grant tax exemption.  Hawaii has taken the position that its taxes are not exempt because the GET and TAT are levied on the vendor and not required to be passed on to the consumer.

The obligation to extend tax exemption to diplomatic and consular missions and personnel is contained in the multilateral Vienna Convention on Diplomatic Relations, 
the multilateral Vienna Convention on Consular Relations, and certain bilateral consular relations treaties.  These treaties grant foreign missions and their personnel exemption 
from all dues and taxes, with certain exceptions.  The Vienna Conventions prescribe a 
broad grant of tax exemption but allow, "indirect taxes of a kind normally incorporated in the price of goods or services" (Tab A).      The long-standing position of the Department of State tinder the Vienna Conventions is that a tax on sales that is separately stated or readily identifiable and customarily passed on to the consumer is not an "incorporated" 
tax and is therefore exempt.  This position is consistent with the general principle 
enshrined in the Vienna Conventions that the conduct of diplomatic relations should be tax-free.  This principle is woven into the fabric of the Vienna Conventions, for example, Vienna Diplomatic Convention Article 23 exempting the premises of the mission, Article 28 exempting the income of the mission, Article 34, granting tax exemption to the diplomatic agent, with specified exceptions, Article 36 granting customs duty exemption; and Article 37 granting tax exemption to families and mission support staff.

While there are technical distinctions between sales taxes and excise taxes, such as the legal incidence of the tax, sales and excise taxes are identical in fundamental respects.
Both taxes are customarily separately stated and always readily identifiable, assessed on the value of the good or service transferred', and uniformly borne by the buyer.  Both taxes uniformly burden the budget of the exempt diplomatic or consular mission and its personnel.

As quoted in tax publications issued by the State of Hawaii, "the GET can be likened to retail sales taxes, imposed by (several) states plus the District of Columbia" (Tab B).
Hawaii's excise and transient accommodation taxes are separately stated or readily identifiable taxes customarily paid by the buyer.  Although the law does not require that the tax be passed on to the consumer, it uniformly is.  Indeed, Hawaii law prohibits a vendor from representing that it is absorbing the tax (Tab C).

Many States assess taxes on purchases that are levied on the seller or on a combination of the seller and buyer (hybrid taxes).  Examples of vendor taxes include Arizona's Transaction Privilege Tax and New Mexico's Gross Receipts Tax.  In both

States the tax is imposed on the seller for the privilege of conducting business and is not required to be itemized or passed on to the consumer.  Both States grant exemption to foreign mission personnel, in Arizona pursuant to a letter from tax authorities and in New Mexico by legislation (Tab D).

Hawaii's GET and TAT may also be compared with gasoline taxes levied at the federal and State level.
Gasoline taxes are excise taxes that are legally levied on the business, typically on the importer or refiner --far up the chain of distribution.  Gasoline taxes may be considered more upstream than either the GET or TAT.  Moreover, gasoline taxes are not normally separately itemized on an invoice or receipt.    Nevertheless, gasoline taxes are exempt at the federal level and in most States m the United States 
under governing treaties. So too are federal manufacturer and retailer excise taxes associated with the sale of vehicles, which are vendor taxes exempted under IRS Revenue Rulings for diplomatic personnel (Rev Rul 73-198) and consular personnel (Rev. Rul. 
98-24) (Tab E).

Hawaii's taxes are uniformly understood to be exempt by the international community in Hawaii (Tab F).
If the United States Government expects to continue to enjoy tax exemption with respect to its substantial diplomatic and consular operations world-wide, we must uniformly offer it here. Foreign nations rightly expect the United States to reciprocate their grant of tax exemption.  Many foreign governments are aware that Hawaii refuses to honor tax exemption, several have written irate letters, and some have expressly threatened to retaliate by withdrawing tax privileges from a United States consulate situated within their borders (Tab G).  Hawaii's isolated refusal to recognize diplomatic tax exemption renders us vulnerable to charges of treaty violation and undercuts our credibility and negotiating position, causing disproportionate troubles abroad.  It also weakens Hawaii's standing as an East-West bridge in the community of nations.

We hold foreign governments to the position we maintain under the Vienna Conventions.  Consistent with the Foreign Missions Act, 22 U S C 4301 et seq., and reciprocity, foreign governments receive tax exemption here only if our mission and personnel receive comparable privileges, in the foreign country.  The mechanism for sales and hotel tax exemption in the United States is simple and straight-forward presentation 
of a Department of State tax exemption card, which entitles the bearer to the exemptions stated on the card.  Exemptions are for official or individual purchases, and a minimum purchase requirement or other limitation may be contained on the card, on the basis of reciprocity.  Administering diplomatic and consular tax exemption would not be difficult 
in Hawaii.  Precedent exists for exemption from the GET for sales of tangible personal property to the federal Government.

Treaties are binding upon the States under the Supremacy Clause of the Constitution.  The federal government, however, is responsible for ensuring treaty compliance.  If each of the fifty States reinterpreted our diplomatic treaty obligations, the goal of treaty compliance would be elusive.  Each of the States would then be conducting its own foreign policy, a result at odds with the Constitution, and potentially chaotic.

The federal government is also responsible for treaty interpretation.  The United States Supreme Court has recognized that "although not conclusive, the meaning attributed to treaty provisions by the Government agencies charged with their negotiation and enforcement is entitled to great weight."  Sumitomo Shop, Inc v Avagliano, 457
U S 176, 184-85 (1982).  Accord, Kolovrat v Oregon, 366 U S 187, 194 (1961); 
767 Third Avenue Associates v Permanent Mission of Zaire, 988 F.2d 295, 301-02 (2d 
Cir. 1993); Demjanjuk v Petrovsky, 776 F.2d 571 (6th Cir 1985), cert. denied, 475 U S 1036 (1986); Minnesota v Block, 660 F.2d 1240 (8th Cir. 1981), cert. denied, 435 U S 1007 (1982); United States v Conners, 606 F.2d 269 (10th Cir 1979); Dupree 
v United States, 559 F.2d 1151, 1155 (9th Cir. 1977); United States v Guinand, 688 F. Supp. 774, 775 (D.D.C. 1988).  See United States v County of Arlington, 669 F.2d 925, 934 (4th Cir.), cert denied, 459 U S 801 (1982).  Cf. In re Air 
Disaster at Lockerbie, Scotland on December 21, 1988, 928 F.2d 1267, 1280 (2c Cir.), cert denied, 112 S. Ct. 331 (1991).

Additionally, the tax-exemption position of the Department under the Vienna Conventions is long-standing and applied by the Department both here and abroad.  The Supreme Court has emphasized that "the consistent application of the Agreement by the

Executive Branch (is) a factor which alone is entitled to great weight." O'Connor v United States, 479 U S 27, 33 (1986), citing Sumitomo, supra.

Importantly, courts have expressly recognized the expertise of the State Department in interpreting the Vienna Diplomatic and Consular Conventions and bilateral treaties with diplomatic or consular provisions.  In Dupree, the United States Court of Appeals for the Ninth Circuit, interpreting the provisions of a bilateral Consular Convention with Mexico and the Vienna Consular Convention, adopted the position of the federal executive and ruled that "of course, in the interpretation of treaties and conventions, the opinions of the Executive Branch are entitled to much weight.  Factor v Laubenheimer, 290 U S 276, 295 (1933), see L Henkin,

Foreign Affairs and the Constitution 167 n.128 (1972)".
559 F 2d at 1154-55 
See Permanent Mission of Zaire, 988 F.2d at 302.  Again, in Guinand, the United 
States District Court, interpreting Article 39 of the Vienna Diplomatic Convention, adopted the position outlined by the State Department's Legal Adviser "the Court, though not bound by the State Department's interpretation of the Vienna Convention, finds that it is entitled to great weight…" 688 F. Supp. at 775.

As noted above, courts have similarly recognized the expertise of the State Department in interpreting diplomatic tax-exemption provisions in bilateral treaties. 
For example, in Finland v Town of Pelham, the State court of New York, construing a

bilateral treaty, accorded great weight to the State Department's interpretation.  The Court stated:

"The United States of America contends that the taxation of this property 'adversely affects its foreign policy'.  Our Federal Government, through the Departments of State and Justice, speaks out strongly against non-uniform

interpretation of the tax-exemption clause in this treaty.  It asks that the States and their municipalities be required to respect the expressed intentions of and practical interpretations by the two Governments involved.  We regard the interpretations and implementation, accorded this treaty by the two signatory Governments, as compelling factors in determining what they intended by their treaty.  
A duly-executed treaty is the supreme law of the land and State and local Laws must yield to its provisions.  Flowing from this principle is the canon of construction requiring a liberal and expansive interpretation of treaties, including, as in this case, tax exemptions provided for by treaty although not specifically granted under local law.

The Supreme Court of the United States has warned ‘that rules of international law should not be left to divergent and perhaps parochial state interpretations,’ emphasizing in its opinion the serious consequences and dangers of permitting interpretive conflicts to arise…" 270 N X S 2d 661, 664-65 (citations omitted).

Finally, drawing on treaty practice, the courts have recognized the expertise of the Department of State in yet another diplomatic law context: in interpreting the 
diplomatic and consular property provision of the Foreign Sovereign Immunities Act (which has language similar to that contained in bilateral-treaty tax-exemption provisions).  In this context, the United States Court of Appeals for the Fourth Circuit, while acknowledging that the statute does not specify:

"what property is or is not used for purpose, of maintaining a diplomatic or consular mission, the views of the Department concerning the scope of this phrase, though not conclusive, are entitled to great weight.  The Department is charged with maintaining our missions abroad and with dealing with foreign missions here.  It has expertise for determining whether property is used for maintaining a mission.  Only if its views are manifestly unreasonable should they be rejected." United States v Arlington, supra, 669 F.2d at 934.

In the past the Department has requested that the State of Hawaii defer to the Department's treaty position under the uniform case law authority cited above. However, without prejudice to its legal position, the Department of State would be pleased to look to the enactment of Hawaii legislation to resolve this long-standing dispute of importance to the Department.

