IN THE UNITED STATES DISTRICT COURT


FOR THE DISTRICT OF COLUMBIA

______________________________

)

Stephen M. Flatow,


)



)



Plaintiff,
)

)

v.                            ) Civil No. 97-396 (RCL)

                              ) Hon. Royce C. Lamberth

The Islamic Republic of Iran, )

et al.,




)

)

Defendants.
)

______________________________)

UNITED STATES' MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO QUASH PLAINTIFF'S WRIT OF ATTACHMENT
INTRODUCTION
Ignoring the unequivocal holding of this Court's November 15, 1999 opinion that sovereign immunity prohibits this plaintiff's attachment of funds held by the United States government, plaintiff once again has served a writ of attachment on funds and property in the hands of a federal agency.  In this instance, plaintiff purports to attach "All property, accounts, trusts, credits or assets of any type whatsoever of [Iran] being held by the United States of America under the Jurisdiction of the Department of Defense" to satisfy its judgment against the Islamic Republic of Iran; an addendum to the writ specifically references the "Foreign Military Sales Account of either Defendant."

Plaintiff's new writ against the Department of Defense is defective and should be quashed immediately to minimize to the greatest possible extent the risk of its interference with the Department's Foreign Military Sales ("FMS") program.  First, the new writ is barred by the "law of the case," as plaintiff’s earlier quashed writ purported to attach "all credits held by the United States to the benefit of the Islamic Republic of Iran."  Second, even if this Court's November 15, 1999 order did not itself bar the instant writ of attachment, plaintiff cannot identify a waiver of sovereign immunity that would permit the attachment of funds or property held by the Department of Defense.  Third, the writ was improperly obtained.  The Federal Rules of Civil Procedure require that enforcement of a money judgment may only be accomplished by writ of execution unless a court directs otherwise — here, plaintiff has not sought the requisite permission from the Court before "freezing" the funds in a highly sensitive defense program.  Finally, plaintiff did not properly serve the writ, which, under Fed. R. Civ. P. 4.1, may only be served by certain individuals and must be served within the State in which the proceeding is held.  For all of these reasons, the writ should be quashed.
 

In addition, the United States respectfully requests that, pending determination of its motion to quash, this Court permit it to make routine payments out of the Iran Foreign Military Sales Program account to pay contractors for storage, accounting, and other FMS contract termination charges, totaling approximately $100,000, that accrue monthly.  Even if the government is indemnified from liability for untimely payment of these bills pursuant to D.C. Code § 16-547, delay in payment is entirely unwarranted where the Iran FMS account contains approximately $400 million — significantly more than the amount of plaintiff’s underlying judgment against Iran.  

BACKGROUND
Plaintiff’s February 23, 2000 writ of attachment ("Feb. 23 writ") focuses on the Iran Foreign Military Sales program account, and any "related" accounts.  See Feb. 23 Writ of Attachment (Tab A). The Foreign Military Sales (“FMS”) program is governed by the Arms Export Control Act, 22 U.S.C. §§ 2751 et seq., under which the President and the Department of Defense (“DoD”) enter into agreements with eligible foreign governments and international organizations to sell them defense articles and defense services.  Declaration of A. Robert Keltz (“Keltz Decl.”) at ¶ 4 (Tab B).  Sales under the FMS program are made to further the security objectives of the U.S. and the purposes and principles of the United Nations Charter.  22 U.S.C. § 2751;  Keltz Decl. at ¶ 4.  Sales can be either from DoD stocks or from procurements whereby the U.S. government enters into contracts with companies and suppliers to supply goods and services to the FMS customer.  Id.  The terms and conditions for every FMS sale are contained in the Letter of Offer and Acceptance (“LOA”), which sets out the obligations of the U.S. and the FMS customer. Id. at ¶ 6.

The FMS Trust Fund account, as referred to in the Keltz Declaration ("FMS Fund"), contains funds on deposit in the United States Treasury.  Id. at ¶ 7.  The account is credited with receipts from FMS customers, which are earmarked by law for use in carrying out specific purposes and programs.  Id.
At the U.S. Treasury, the corpus of the FMS Fund represents the total aggregation of balances for all FMS customers.  Id. at ¶ 9.  At the country or customer level, there are 183 separate accounts used by DoD to separately account for each FMS customer’s deposits, other collections or deposits, payment of customer-related bills, refunds and adjustments.  Id.
As payments are received, the U.S. deposits them in the foreign customer’s FMS Fund account.  The U.S. subsequently makes disbursements from the customer’s account to pay for all of the obligations incurred by the U.S. for each LOA for that customer. Id. at ¶ 10.
At the end of the 1970's, Iran had one of the largest FMS programs with the United States.  In 1978 and into 1979, Iran was, however, behind in making the required payments under the program.  In February 1979, the Iranian program was restructured, with Iran canceling orders for major weapons systems and other items it purchased through the FMS program.  On November 4, 1979, the U.S. Embassy and hostages were taken in Iran.  On November 19, 1979, Iranian officials repudiated Iran's foreign obligations.  Since then, the U.S. has continued to credit the Iran FMS program account with funds received from diversions (i.e., sales to others) and to debit it for disbursements for termination and other costs.  Id. at ¶ 11.

In 1981, Iran filed billions of dollars of claims against the U.S. before the Iran-U.S. Claims Tribunal arising out of its FMS program.  The United States filed a $817 million counterclaim against Iran for its failure to safeguard the security of certain equipment, as it was required to do pursuant to the terms of the parties’ agreement.  These claims continue to be actively litigated before the Tribunal.  Id. at ¶ 12.

The current cash balance in Iran’s FMS program account is about $400 million.  It is unknown how much, if any, of that amount will be owed to Iran by the United States until the claims before the Tribunal are resolved.  Id. at ¶ 13.

Meanwhile, disbursements and accounting adjustments are still being made from the Iran FMS program account for 11 FMS cases, including some of Iran's largest (F-14As, Spruance Destroyers).  Id. at ¶ 14.  Thus, there is a near-term need to continue to make disbursements from the Iran FMS program account to pay for items procured from U.S. contractors, ongoing storage charges, and contracted reconciliation work necessary to close out Iran’s FMS contracts.  Id. at ¶ 15.  Pending determination of the writ of attachment, the Iran FMS program account has been ordered frozen by DoD, and these monthly payments to contractors — ranging from $1,000 to $400,000 monthly in the last year — are not being made.  Id. at ¶¶ 15-16.

ARGUMENT
    A.
Law of the Case Precludes Attachment of Property Identified in Plaintiff’s Feb. 23 Writ of Attachment.

This Court's decision to quash plaintiff's November 18, 1998 writ ("Nov. 18 writ")
 purporting to attach "any money, property, or credits" of Iran — including "all credits held by the United States to the benefit of the Islamic Republic of Iran" — is dispositive here.   In quashing the earlier writ, the Court emphatically held that there was no waiver of sovereign immunity permitting such a writ to operate against the United States. See November 15, 1999 Memorandum Opinion (“Mem. Op.”) at 7.  But plaintiff has returned, this time seeking a subset of the universe he sought only months before, namely Iranian "property, accounts, trust, credits or assets of any type whatsoever" held by the Department of Defense.  See Feb. 23 Writ at 2.

It goes without saying that any property “held by the Defense Department” is “held by the United States.”  Furthermore, the account identified by plaintiff in the recent writ, namely, the "Foreign Military Sales Account," is actually held in the U.S. Treasury, though it is controlled by, and the accounting is performed by, the Department of Defense.
  See Keltz Decl. at ¶ 9.  (With respect to the FMS Fund, the U.S. Treasury does not maintain sub-accounts identified by country.  Id.).   Accordingly, the Feb. 23 writ is entirely repetitive of plaintiff’s Nov. 18 writ.  The principle of "law of the case," which exists to ensure that "the same issue presented a second time in the same case in the same court should lead to the same result," LaShawn A. v. Barry, 87 F.3d 1389, 1393 (D.C. Cir. 1996) (en banc), demands that plaintiff's repetitive writ be quashed.

B.
Sovereign Immunity Bars Plaintiff's Writ
Even if the Court were to find its Nov. 15, 199 Order did not dispose of the repetitive Feb. 23 writ, the analysis and rationale guiding this Court's decision are nonetheless applicable, and controlling, here. 

It is well-established, both in Supreme Court precedent and in this Court's recent opinion, that suits against the United States are barred absent an “unequivocally expressed” waiver of sovereign immunity.  See Mem. Op. at 4 (Flatow v. Islamic Republic of Iran, 74 F. Supp. 2d 18, 20-21 (D.D.C. 1999); Department of the Army v. Blue Fox, Inc., 525 U.S. 255, 260 (1999); Lane v. Pena, 518 U.S. 187, 192 (1996); United States v. Nordic Village, Incl, 503 U.S. 30, 33 (1992).  This jurisdictional prerequisite applies equally to attachment and garnishment actions in which the United States or its agents are alleged to hold or control funds, property, or credits of another.  See Department of the Army v. Blue Fox, 525 U.S. at 263-64; FHA v. Burr, 309 U.S. 242, 243-44 (1940); Buchanan v. Alexander, 45 U.S. (4 How.)20, 21 (1846); Neukirchen v. Wood County Head Start, Inc., 53 F.3d 809, 811 (7th Cir. 1995); Automatic Sprinkler Corp. v. Darla Environmental Specialists, 53 F.3d 181, 182 (7th Cir. 1995); Arizona v. Bowsher, 935 F.2d 332, 334 (D.C. Cir. 1991); Haskins Bros. & Co. v. Morgenthau, 85 F.2d 677, 681 (App. D.C. 1936).

For the purposes of sovereign immunity, the relevant inquiry is whether funds or property are in the possession or under the control of the U.S. government, and not whether they may be subject to ownership claims by another party.  See, e.g., Arizona v. Bowsher, 935 F.2d at 334 ("trust fund" established in Treasury to hold money owed to others not subject to suit).  If the relevant funds are held by the government and are those “as to which the United States ha[s] ... the power of control and disposition,” Haskins Bros. v. Morgenthau, 85 F.2d at 681, they are considered U.S. funds for garnishment purposes, and sovereign immunity bars their attachment.  See Buchanan v. Alexander, 45 U.S. at 20-21 (“so long as money remain[s] in the hands of a disbursing officer, it is as much the money of the United States as if it had not been drawn from the treasury”).
 

Because the United States controls the Iran FMS program account, as well as any other property held by the Department of Defense, the government is immune from any garnishment writ unless plaintiff can identify a statutory waiver of immunity.  In its November 15, 1999 memorandum opinion, this Court held that none of the provisions of the Foreign Sovereign Immunity Act identified as putative waivers by plaintiff actually constituted statutory consent necessary to abrogate sovereign immunity.  Id. at 9-14.  No new waiver has been enacted into law since this Court quashed plaintiff’s Nov. 18 writ, and therefore plaintiff’s new writ seeking funds and property from the U.S. government is as unenforceable as its earlier one.  

Because sovereign immunity bars this action, not only must the plaintiff’s writ be quashed, but neither the United States nor the Secretary of Defense is subject to discovery relating to Iranian property they purportedly control.  Federal sovereign immunity is an immunity from suit, not simply a defense to liability on the merits, see FDIC v. Meyer, 510 U.S. 471, 475, (1994), and therefore frees the government from the burdens of discovery or trial. See In re Sealed Case 99-3091, 192 F.3d 995, 999 (D.C. Cir. 1999).

3. The Writ of Attachment Violates the Procedural Requirements of the Federal Rules of Civil Procedure

1. Rule 69(a) requires Court approval before issuance of writs of attachment/garnishment.

Under the plain terms of Federal Rule of Civil Procedure 69(a), absent judicial consent, the sole means of enforcement of a money judgment is a writ of execution.  Rule 69(a) provides, in relevant part:



Process to enforce a judgment for the payment of money shall be a writ of execution, unless the court directs otherwise.

See generally, Hilao v. Marcos, 95 F.3d 848, 854 (9th Cir. 1996) (citing 7 J. Moore & J. Lucas, Moore’s Federal Practice ¶ 69.03[2] (2d ed. 1982);; Gabovitch v. Lundy, 584 F.2d 559, 560-61 (1st Cir. 1978)("[T]he purpose of the first sentence of Rule 69(a) is to restrict remedies on money judgments to legal process and to avoid broad invocation of in personam relief, except where established principles warrant equitable relief.").  Cf. Lomax v. Spriggs, 404 A.2d 943, 945-48 (D.C. App. 1979) (explaining differences between writ of execution and writ of attachment). Thus, a plaintiff’s unilateral recourse to such remedies — based solely on the ministerial act of a court Clerk, and not the reasoned determination of a Federal Judge — is inappropriate under Federal law.
  

In the instant case, this rule is particularly compelling.  The cautionary requirement of Rule 69 should prevent unwarranted interference with property in the hands of innocent third parties.  In the absence of judicial consideration, however, plaintiff's Feb. 23 writ of attachment has interfered with the operation of a sensitive government program, whose officials have, in an abundance of caution, frozen the Iran FMS program account and refused to make payments out of it for services performed by contractors.   See Keltz Decl. at ¶ 16.  Furthermore, plaintiff’s unauthorized writ is, as noted above, similar in all relevant respects to a writ that was quashed just a few months ago. 

The docket for this case indicates that plaintiff has not sought leave of this, or any other, Court for the attachment and garnishment remedies he pursues.
  It follows, under the plain language of Rule 69, that plaintiff’s writ is unauthorized and should be quashed on that basis. 

2. The instant writ was not served in accordance with Rule 4.1.

Finally, plaintiff’s writ should be quashed because it was served by an improper party and outside the territory of the District of Columbia.  Service of writs of attachment/garnishment are governed by Rule 4.1 of the Federal Rules, which provides in relevant part: 


Process other than a summons . . or subpoena . .  Shall be served by a United States marshal, a deputy United States marshal, or a person specially appointed for that purpose . . . The process may be served anywhere within the territorial limits of the state in which the district court is located. . . 

Fed. R. Civ. P. 4.1(a).

Accordingly, the process server, if not a U.S. marshal or deputy marshal, must be specially appointed by a court to perform the service function.  Schneider v. National Railroad Passenger Corp., 72 F.3d at 21; Tanos v. St. Paul Mercury Insurance Co., 361 F.2d 838, 839-40 (5th Cir. 1966).  The Affidavit of Service on the plaintiff’s writ does not establish that service was completed by a “U.S. marshal, deputy marshal, or a person specially appointed” by the court.  By implication to the contrary, it shows that the individual who performed the service shares a business address with plaintiff’s counsel. See Affidavit of Service of Writ of Attachment on Judgment, Tab A at 3.  

Further, unlike the rules applicable to service of a summons and complaint, see Fed. R. Civ. P. 4, Rule 4.1 provides that service of other forms of process may only be completed “within the territorial limits of the state in which the district court” issuing the process is located, unless a statute authorizes service outside that area.  Since the service was completed at the Pentagon, see Affidavit of Service, Tab A at 3, and the Pentagon, despite its District postal code, is undeniably located outside of the District of Columbia, service of a D.C. court writ was improperly made there.  If plaintiff wanted to serve the Secretary of Defense in Virginia, he should have sought a writ from the federal court in Virginia.  

The effect of these procedural defects is not merely academic.  In part because no Court order was issued authorizing the writ, undersigned counsel was not made aware of the existence of the writ until 8 days after it was served.  This resulted in a delayed response by the government and, presumably, delayed resolution of this matter.  Further, had a special court appointee completed service of the writ, it is likely that there would have been more expedient “actual notice” of the existence of the writ.  Finally, as a general matter, strict compliance with procedural requirements should be enforced when parties attempt to use the Court’s authority to exercise extraordinary powers over the property and programs of the United States.  Plaintiff should not be permitted to take actions with such serious consequences on the operation of the federal government without careful consultation with the rules that guide their proper use. 

4. DoD Should Be Permitted to Make Routine Payments Pending Determination of the United States’ Motion.

Pending determination of the United States’ motion to quash, the Department of Defense should be permitted to make routine payments to contractors for liabilities incurred in the operation of the Iran FMS program and its termination.  These monthly payments, which have ranged over the past year from $1,000 to $400,000, will not have a substantial impact on the value of the Iran FMS program account, the current balance of which is about $400 million.  Further, the balance in the account is far more than the value of the plaintiff’s judgment against Iran.  The contractors who perform necessary services in the winding down of the Iran FMS program should not be prejudiced by plaintiff’s actions, nor should they be required to come to Court to defend their claims to funds in the Treasury that should not, under any circumstances, be subject to garnishment.   

CONCLUSION
For the foregoing reasons, plaintiff’s writ of attachment of February 23, 2000 should be quashed.  Pending determination of this matter, the Department of Defense should be permitted to make routine disbursements for liabilities incurred in the operation and termination of the Iran FMS program.
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��ADVANCE \l0��ADVANCE \d0�/	Should the Court nonetheless deny the government’s Motion to Quash and rule that it has jurisdiction to enforce the writ of attachment, the United States respectfully requests that the time for responding to the interrogatories and answering the writ pursuant to D.C. Code § 16-520 be extended until 10 days after the Court rules. 


��ADVANCE \l0��ADVANCE \d0�/	Plaintiff's Nov. 18 writ of attachment is attached at Tab C.


��ADVANCE \l0��ADVANCE \d0�/	Attachment of any other "property, accounts, trust, credits or assets of any type" held by the Department of Defense besides the FMS account is, by its very definition in the Feb. 23 writ, similarly barred by sovereign immunity.


��ADVANCE \l0��ADVANCE \d0�/Of course, if the relevant funds or property are not in U.S. government control or custody, serving a writ of garnishment on the government would be a useless exercise.  See, e.g., D.C. Code Ann. 16-546 (1981) (“attachment shall be levied. . . by serving a writ of attachment . . . and a notice that any property or credits of the defendant in [the garnishee's] hands are seized by virtue of the attachment”); U.S. v. Thornton, 672 F.2d 101, 106 (D.C. Cir. 1982).  Accordingly, any garnishment against a government agent is, by definition, barred by sovereign immunity unless there is an appropriate statutory waiver.


��ADVANCE \l0��ADVANCE \d0�/	Rule 69(a) also provides that "[t]he procedure on execution, in proceedings supplementary to and in aid of a judgment, and in proceedings on and in aid of execution shall be in accordance with the practice and procedure of the state in which the district court is held, existing at the time the remedy is sought, except that any statute of the United States governs to the extent it is applicable."  Because the Federal Rules of Civil Procedure are federal statutes within the meaning of the Rule, see 28 U.S.C.A., Rule 69(a) governs wherever it is applicable.  Schneider v. National Railroad Passenger Corp., 72 F.3d 17, 19 (2nd Cir. 1995); Elias Brothers Restaurants, Inc., v. Acorn Enterprises, 931 F. Supp. 930, 938 (D. Mass. 1996) (citing cases).  Thus, local D.C. practice regarding the issuance of writs of attachment cannot apply in the face of the plain language of Rule 69.


 


��ADVANCE \l0��ADVANCE \d0�/	Nor is Rule 77 to the contrary.  Rule 77(c) provides that "[a]ll motions and applications in the clerk's office for issuing . . . final process to enforce and execute judgment . . . and for other proceedings which do not require allowance or order of the court are grantable of course by the clerk."  Fed. R. Civ. P. 77(c).  Since Rule 69(a) requires the Court to "direct" use of a procedure other than a writ of execution for enforcement of a judgment, a motion for a writ of attachment is not “grantable of course” under Rule 77.


��ADVANCE \l0��ADVANCE \d0�/	In contrast to the defective procedure plaintiff presently follows, plaintiff’s writs of July 7 and 8, 1998, purporting to attach three diplomatic properties belonging to the Government of Iran, were obtained under the express direction of this Court.  See July 7, 1998 Order to Issue Writs of Attachment on Judgment (Tab D).






