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Mr. Chairman and Members of the Committee:

Good morning. My name is Ronald Bettauer. I am a Deputy Legal Adviser at the U.S. Department of State. I have been directly involved in both the German slave and forced labor negotiations and the development of our position on the class action lawsuits that have been brought by former POWs against Japanese private companies in California state courts.

Let me begin by expressing the Administration's and my own personal sympathy to the victims of Japanese wartime aggression, and our gratitude for those veterans who bravely served our country in the Pacific theater during World War II. We, and the American people, owe these veterans a great debt.

I intend to address briefly the 1951 Treaty of Peace with Japan, and why the State Department asked the Department of Justice to file a Statement of Interest in favor of removal of the lawsuits to federal court.

Article 14(b) of the 1951 Treaty of Peace with Japan provides that, "[e]xcept as otherwise provided in the...Treaty,

the Allied Powers waive all reparations claims of the Allied Powers, other claims of the Allied Powers and their nationals arising out of any actions taken by Japan and its nationals in the course of the prosecution of the war . . . ." Thus, the Treaty settles all war-related claims of the U.S. and its nationals, and precludes the possibility of taking legal action in United States domestic courts to obtain additional compensation for war victims from Japan or its nationals-including Japanese commercial enterprises. This reading of the provision is in accord with basic principle of treaty interpretation set forth in the 1969 Vienna Convention on the Law of Treaties that "[a] treaty shall be interpreted in good faith, in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose."

The language is clear and unequivocal language. That this language waived all claims is unambiguously supported by the negotiating history of the Treaty, by the broad security

objectives the U.S. Government hoped to achieve with the Treaty, and by the extensive, often excruciatingly painful, deliberations that preceded the Senate's advice and consent to ratification of the treaty.

The overarching intent of those who negotiated, signed, and ultimately ratified this Treaty was to bring about a complete, global, settlement of all war-related claims, in order both to

federal district court, was based not only on our concern for upholding our international legal obligations, but also upon the fact that this Treaty is a duly ratified international agreement of the United States that is, therefore, the supreme law of the land. This Treaty was approved by the U.S. Senate by a strong two-thirds majority on March 20, 1952, and subsequently ratified by President Truman.

The records of the hearings of the U.S. Senate, and the U.S. Senate Foreign Relations Committee, indicate that the Senate was well aware that Article 14(b) settled all war-related claims. In fact, the Senate heard testimony from several members of the public who were not pleased with that provision. The Senate gave its advice and consent by a vote of 66 to 10, without inserting a single reservation pertaining to war claims or Article 14(b) in its resolution of advice and consent. Let me emphasize, that the Senate's action occurred shortly after the termination of hostilities, when the horrific wounds of World War II were still fresh, emotions still raw, and the memories of the war's innumerable tragedies still vivid.

A large part of the Treaty was devoted to the issue of reparations. The scheme of the Treaty was that each state party would compensate its own nationals for their injuries, either out of confiscated Japanese public and private assets, or otherwise. To this end, the United States confiscated approximately 90 million dollars' worth of assets owned by Japan and Japanese

provide compensation to the victims of the war and to rebuild Japan's economy and convert Japan into a strong U.S. ally. It was recognized at the time that those goals could not have been served had the Treaty left open the possibility of continued, open-ended legal liability of Japanese industry for its wartime actions. In this regard, the negotiators and the U.S. Senate were extremely sensitive to the calamitous results of the continuing debts that had been imposed on Germany in the Treaty of Versailles. Another provision of the Treaty, Article 19(a), similarly closed off the possibility of claims being brought by Japanese nationals against the United States or its nationals arising out of both the war and the subsequent occupation of Japan.

Our longstanding position is not one that we have reached casually or lightly. We have thoroughly examined all of the legal arguments that have been advanced, and we have undertaken an exhaustive amount of historical research. Although we sympathize with those who have brought lawsuits and acknowledge that they suffered great injuries in the service of their country, we are convinced that the Treaty precludes these lawsuits, and that we have no legal basis upon which to approach Japan or its nationals for additional compensation for war claims.

Our decision to ask the Justice Department to file a Statement of Interest, which was specifically solicited by the

private nationals (including Japanese companies), and used the proceeds to satisfy the monetary claims of U.S. nationals who were victims of Japanese aggression. Congress passed an 
amendment to the War Claims Act of 1948 to create new war claims programs that would award American war victims, including slave and forced laborers, in amounts to be determined by a War Claims Commission, using the proceeds of liquidated Japanese assets. Congress, through its approval of the Treaty and the amendment of the War Claims Act, created an exclusive federal remedy for all American victims of the war.

Thus, when the United States filed its Statement of Interest on May 23 outlining why these lawsuits belong in federal court, we did so not only because of our international obligations and our foreign policy concerns, but because we believe our stance is true to the intent of the U.S. Congress that approved the ratification of this Treaty and created a comprehensive war claims compensation program. It is consistent with the broad, bipartisan consensus that existed in all branches of government in 1952, that this Treaty was in the overall best interests of the American people and that the reparations provisions were fair and reasonable.

For nearly 50 years, this Treaty has sustained our security interests and supported peace and stability throughout East Asia. We believe that the Treaty leaves no sound legal basis for the United States or its nationals to seek further monetary recovery

against Japanese corporations, and that the Treaty remains the supreme law of the land.

Opening Statement of David W. Ogden Acting Assistant Attorney General Civil Division
Mr. Chairman and members of the Committee.

I appreciate the opportunity to appear before you to provide additional information concerning the United States' Statement of Interest in Heimbuch et al. v. Ishihara Sanqvo Kaisha, Ltd. et al., a case brought by American prisoners of war of the Japanese against Japanese companies. Based upon the Chairman’s letter to the Attorney General and my own discussions with Committee staff, I understand that the Chairman is seeking to ensure that the Justice Department is applying a consistent policy in its treatment of various World War II-related and prisoner of war-related matters, and in particular to assure that the Justice Department fulfilled its professional obligations and based its filing in Heimbuch on a sound, thorough legal and historical analysis. As I will explain, I believe the Department has been both consistent and diligent in its representation of the United States in this matter.

Before turning directly to these questions, I would like to make some preliminary and somewhat personal observations. First, 
I consider it a singular privilege to represent the United States in our courts, and recognize that this privilege carries substantial obligations.  Foremost among these, of course, is the attorney's responsibility to his client - to represent the United States' interests faithfully and diligently consistent with the
law. Counsel for the United States is also an officer of the Court, and a servant of the American people. As such, there is a particularly strong obligation to help the courts correctly apply the law and do justice in matters affecting the interests of the United States. As acting head of the Civil Division, I have been blessed to have the support of a dedicated and talented group of career attorneys who, day in and day out, meet those high standards and help me to do so.

I have also found that, on occasion, the faithful 
performance of these duties can be personally painful. That has been true in the Heimbuch case. I have profound respect for, and feel deep personal indebtedness to, the plaintiffs in this case. They, and other great Americans like them, endured the most 
brutal of conditions in the service of this Nation, and their efforts and suffering were crucial to safeguarding our freedom at a very dark hour.  I have not relished the responsibility of submitting legal papers on behalf of the Nation that have 
opposed their legal claims against entities that, they allege, abused them and benefitted from their enslavement during the War.

Let me turn now to the specifics of the case.  In a 
March 24, 2000 Order in Heimbuch, United States District Judge Alsup of the Northern District of California requested that the United States express its views on whether federal law governs 
any claims by American soldiers captured and imprisoned by Japan

during World War II, where such claims are directed to private Japanese companies for whom such soldiers were forced to work as slaves, and whether removal of such claims to federal court is proper. On May 23, 2000, the Department of Justice, on behalf of the United States, filed a Statement of Interest with respect to those issues, and expressed the position that such claims are governed by federal law and should be heard in federal court. This conclusion was based on the 1951 peace treaty between the United States and Japan, in which the United States expressly waived its own claims, and those of its nationals, against Japan and its nationals, arising from the prosecution of the War. The United States has not been asked to provide, and has not purported to provide, its views with respect to any other aspects of those claims.

Under 28 U.S.C. § 517, the Department of Justice's role is to represent the positions and policies of the United States in litigation matters. The Department of Justice, as you will undoubtedly understand, tries to be as responsive as possible to judicial requests for the views of the United States in cases in which there is a federal interest. When we receive a request 
such as the one in Heimbuch, we communicate with the client agency to determine what the appropriate response should be. In this case, the Justice Department acted at the request of the Department of State, which, of course, is the agency responsible

for conducting the foreign relations of the United States, including interpreting treaties to which the United States is a party. The State Department asked the Justice Department to file a brief in response to the Court's request in Heimbuch, advising the Court that the 1951 peace treaty preempted any state law claims and required that the matter be heard in federal court.

Our attorneys reviewed the State Department's request carefully and thoroughly and worked closely with lawyers in 

State's Legal Adviser's office to research the issues and to present the court with a statement responsive to its inquiry

that represented the legal and policy views of the United

States. As you will see from the Department's written answers to the questions you submitted, it is clear from the language of the 1951 peace treaty and the materials surrounding its negotiation and ratification that the United States intended to waive its claims and those of its nationals against Japan and its nationals. As I have said, we admire and sympathize with these valiant men who were prisoners of war, and condemn the wartime policies of Japan and its industry that forced them into servitude. But in 1951, President Truman and the United States Senate made a carefully considered, national decision that our interests would best be served by a peace settlement that resolved all potential legal claims. For that reason, it was the strong view of the Department of State that, the 

United States having made this solemn commitment in a treaty, it must honor its obligation. The Statement of Interest was filed in that spirit. 

I know that the Chairman is also concerned that, in contrast to the filing in Heimbuch, the United States did not file a Statement of Interest in Gross v. Volkswaqen and Rosenfeld v. Volkswagen, litigation in the District of New Jersey involving 
the claims of individuals who were allegedly enslaved by German entities during the War. In a letter we have attached to our answers to the Committee's questions, I advised United States District Judge John W. Bissell that negotiations between representatives of the plaintiffs and representatives of Germany and German industry were ongoing over creation of a German foundation to compensate victims, and that those negotiations 
were then at a "very delicate" stage. As I explained, "as a result, we are reluctant to take action now that might interfere with achieving that objective, an achievement we believe the 
court would welcome." The Department also agreed to update the Court on the progress of the talks and "perhaps suggest a further schedule" for providing the United States' views. Thus, the government's decision not to submit its views to Judge Bissell 
was done in an effort to facilitate a consensual settlement of 
the case that might make resolution of the legal issues unnecessary.

The decision not to file a brief in Gross and Rosenfeld was made based upon the recommendation of the Department of State, which has been leading an effort by the United States government to facilitate such a resolution. Its responsibility is to determine the policy interests of the United States in this regard, and the Department of Justice deferred to its policy views with respect to declining to file a Statement of Interest in the district court.

I hope that these remarks, and the written answers we have provided to the Committee's inquiries, are helpful. I would be glad to respond to any questions the Committee may have.

