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Mr. Chairman, We have had an important and illuminating discussion on some of the 

most difficult questions of international law: how to define the crime of aggression, how to keep 

that definition within the parameters of customary law, how to describe the role of the Security 

Council under the Charter and how to relate it to the judicial function of the Court.

In the course of our discussion, several distinguished delegates, including those from 

Italy and Portugal, Egypt and New Zealand, raised questions about our preference for the use of 

customary law as a benchmark as one of the benchmarks, fox considering the various proposals. 

Did not Articles 7 and 8 of the ICC Statute already go beyond customary law, they asked. And if 

these Articles did extend beyond customary law, why can't we legislate rather than codify the 

definition of the crime of aggression? These are serious questions and I owe my colleagues; 

and especially my distinguished colleague Professor Politi, an explanation.

First, may I point out that there has been a strong body of support already for the 

necessity of the definition of aggression resting on a strong foundation of customary law. I 

would like to mention among others the delegations of the United Kingdom, Germany, Norway, 

Australia and China, Denmark and Russia.

Second, in discussing the customary law nature of Articles 6-8 of the Statute, I said that 

they were in "general conformity with customary law." Of course, there was some filling in of 

gaps in Rome, but this took place in the interstices of rules, not on the core of the roles, and only 

on the margins of delineating crimes against humanity and war crimes.

The context was quite different. In the area of crimes against humanity and war crimes 

there has been some jurisprudence since Nuremberg.  There were the famous trials of Barbie and 

Touvier in France, a considerable body of German case law, cases in the United States, Canada, 

and elsewhere.

Third, there were the Statutes of the ad hoc tribunals for former Yugoslavia and for 

Rwanda and the famous 1993 report of the Secretary-General to the Security Council which 

explained that certain articles on crimes contained in the Statute for the International Criminal 

Tribunal for former Yugoslavia were declaratory of customary law.

Fourth, there were the decisions of ICTR and the ICTY defining various aspects of 

international humanitarian law, especially as regards non-international armed conflicts, as 

customary rules whose violations involved the individual criminal responsibility of the 

perpetrators.

In short, we had a more recent and firm foundation of customary law than for the

definition of the crime of aggression, which in terms of customary law, is still shaped by the 

Charter and the jurisprudence of Nuremberg. Our Russian colleague mentioned the important 


fact that his criminal code contains the language o£ Nuremberg, thus demonstrating the impact of 


Nuremberg on the practice of states. 



Experience shows that the prudence displayed in Rome has proven wise. May I suggest 


that one of the reasons why the list of crimes in the Statute of the ICC has attained such a 


credibility and why that list has had such a significant impact on national legislations is exactly 


because of the high level of comfort that the general conformity of Articles 7- with customary 


law provided to governments, judges, legislators and academics.

Does all of this matter? We have heard some delegates suggest that customary law is 

what we want it to be. Is such a relaxed view good for the court and its credibility? 

Much has been said about the GA RES on the Definition of Aggression. Let me make it quite clear, first, that we are in no way trying lo denigrate or to diminish the importance of this Resolution. But we remain unconvinced that the Resolution states customary norms for purposes of international criminal law, for the crime of aggression.

As the time of its adoption, the Resolution did not, as my distinguished colleague from Egypt appeared to recognize, restate already existing customary law.

Of course, a resolution could become customary law subsequent to its adoption. A resolution could become a focal point of a subsequent practice of states and harden into customary law. This is the so-called generating effect of GA Resolutions.

But, as the ICJ taught us time and again, for this kind of transformation, two requirements have to be complied with. You have to have concordant settled practice and you have to have opinio juris generalis. In the words of the North Sea Continental Shelf cases, one has to demonstrate a settled practice and evidence of a belief that the practice is obligatory by the existence of a rule of law requiring it. Or as the Nicaragua judgment stated, the existence of a 

rule in the opinio juris of states must be confirmed by practice.

Obviously, there has been no concordant practice based on the GA Res. Just look at the records of the Security Council. And if anyone still had any doubts, the controversy bout Resolution 3314 in our own discussions, has clearly demonstrated the absence of opinio juris generalis.

Unless customary law is followed, unless the crime is clearly defined in ways that meet the requirements of criminal justice, the principles of legality and nullum crimen cannot be observed.

Surely, the concept of customary law must be taken seriously.  Customary law must mean something more than what a fiat of any one country or a group of countries would like it to 


be. It must be not ideology but a reflection of both widespread practice and the general opinio juris of states.

To define a new crime by treaty, to follow the legislative approach would open the door to governments and individuals contesting in the future the legitimacy of the ICC. this can and should be avoided by basing our work on firm foundations of customary law. Not a straight jacket, mind you, but foundations, certainly. As the distinguished delegate of Norway observed, an international criminal court musthave, in so far as crimes are concerned, a rock solid customary law basis.

Enough of customary law. I now turn to the revised version of the proposal by Greece and Portugal. First, let me start by expressing our their distinguished representatives 

for their untiring efforts.

But I am truly sorry that the revision contains, for my Delegation, the same flaws that the original version contained, and which I discussed in the informals.

Let me explain, briefly. Paragraph 1, the definition itself, still defines as crimes of aggression any my use of force in violation of Article 2(4) of the Charter. But as the distinguished delegate of China explained the other day, not all instances of illegal use of force constitute aggression.

We must not trivialize we must not banalize, the supreme crime of aggression.  Under the proposal by Greece and Portugal, scares of violent but short lived and limited territorial clashes 

would be branded as aggression. Too many of the armed conflicts taking place in Africa, for

example, could be characterized as aggression, prejudicing, not helping, prospects for peaceful settlement of disputes by the United Nations.

This was not the scheme of things envisaged by the founding fathers of the Charter of the United Nations. That is why Article 39 speaks of determination of aggression, not of finding that a violation of Article 2(4) has occurred. In the trio mentioned in Article 39, threat to the peace, breach of the peace, and act of aggression, aggression is the third and the most egregious

violation, The Charter has not made every violation of Article 2(4), not every breach of the 

peace, tantamount to aggression. It left the determination of aggression to the wisdom and to the functions of the Security Council.

Just like the original proposal, the revised version emasculates the prerogatives of the Security Council under the Charter. Apart from the 12 months requirement, the proposal of Greece and Portugal makes inaction by the Council equivalent to a determination that an act of aggression has taken place. Requiring the Council to act within 12 months or abdicate its responsibility for the maintenance of international prom and security is clearly contrary to
the Charter. As I have already pointed out, the Council may have many legitimate reasons n t to proceed through the route of Article 39 and Chapter VII but choose ocher avenues, including the


possibility of giving a chance to Chapter VI which concerns the pacific settlement of disputes. Not to act in a particular case needs not be a proof of failure; it may be evidence of statesmanship.

Moreover, to ask the Court in the absence of a determination by the Security Council to decide that an act of aggression has taken place, would force the Court to become immersed in political controversies between states, endangering its judicial role and image. As France rightly explained, aggression is an act of states. Imagine the immense difficulties the ICC, as a court 

of law, would face in dealing even with relatively.simple acts of aggression. Could the Court 

consider, is it equipped to consider such matters as historical claims to territory, maritime 

boundaries, legitimate self-defence under Article 51 or legitimate reprisals? Do we want to 

expose the Court to the inevitable accusations of politicization? And is the competence of the 

Court, in any event, not limited to jurisdiction over natural persons?-As the delegate of Norway 

noted, we must not turn the ICC into a political forum discussing the legality of use of force by 

states.

None of these adverse consequences would occur if the Court's role were confined to the question of the criminal responsibility of individuals, of leaders responsible for the crime of aggression following a determination by the Security Council that an act of aggression has taken place.

For these reasons, the United States cannot regard the proposal by Greece and Portugal as a basis for a rolling text.

Some distinguished delegations have suggested that in the absence of a Security Council Resolution, an advisory opinion of the International Court of Justice be requested, presumably by the General Assembly. However, as the distinguished delegate of France has already observed, such a referral would have the potential of placing the ICJ in direct conflict with the Security Council, when the Council has already chosen not to take action in a particular context. 

Moreover, such a solution would be equally questionable under the Charter, which, in Article 39, gave the Security Council the exclusive right to determine that an act of aggression has taken place.

We agree with the comment by the distinguished delegate of Canada that sight should not be lost of the approaches expressed in various proposals and definitions contained in the compilation of proposals. This includes the definitions by Russia and Germany which could be quite helpful to moving ahead. In any event, it would be unwise to hastily eliminate proposals 

and options which can provide us with richer possibilities for the continuation of our work.

As regards your suggestion, Mr. Chairman, that we should have a narrower compilation of proposals for our fixture work, consisting of the proposal by Greece and Portugal and of the working paper by Germany, in the spirit of compromise, we would agree to the concept of a 

more limited compilation. However, in the view of the United States, such a compilation must


also include the actual definitions proposed last year by Germany and also by Russia.

As regards a rolling text, two points, if I may, First, it is in our view too early to move to

a rolling text. Secondly, the proposal by Greece and Portugal is far too controversial - we have
.. clearly expressed our own difficulties, as did many other delegations - to serve as a basis for a

rolling text.

Mr. Chairman, our conclusion is not discouragement but preference for moving ahead with narrow and generic proposals which can be real consensus builders, whose core can be accepted by all of us.  Rather than divide on the broad definitions, let us unite on the safe choice 

of a core on which we can agree. Let us proceed, but proceed with caution. 

Thank you, Mr. Chairman

