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Subieck: British Objection to U.S. Genocide Reservations

You asked about the legal conseguences of the British
objections to the U,S. reservatfions on Genocide,

Conclusion., Under the princinles of customary
international law followed bv the Unitcte? States, the result of
HMG's aohiections is that:

(1} The United States has a treatv relationshin under the
Genocide Convention, as modified by Lhe 7.S. reservations,
with all non-obijecting parties other than the Uniced
Kinadom. (No other parties have obhjected to the 1I.S.
reservations.)

(2) Article 1IX of the Genocide Convention does not apply
between the United States and the United Kinadomnm.

{3} The nature of the bilateral treaty relationshin under
other articles of the Convention is less clear. A partv
obiectina to a another state's reservation to a
multilateral treatv can prevent a bilateral treaty
relationship from comina into existence. However, the
Vienna Convention and the current Restatement reguire that
it do so explicitlv, as the British have Acone in other
cases., Absent explicit British action, the hetter aragument
is that U.,S. and the 7.k, have a limited treaty
relationshir under the Genocide Convention. It perhaps
consists of those articles judged not &£ he siagnificantlv
or directly affected hy the .8, reservacion.

Backdground, The 7.5, instrument of ratification to the
Genocide Convention contained five understandings and two
regervations. The British obiected to both reservations. The
reservations state:

{1} That with reference to Article IX of the Convention,
before anvy dispute to which the Uniced States ig a party
may he submifted to the durisdiction of the International
Court of Justice under thisg article, the specific consent
of the United States is required in each case,

(2) That nothinag in the Convention reguires or authorizes
legislation or other acfion by the lInited States of America
prohibited by the Constitucion of the UInited States as
interpreted by the TUnited States,
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The U.S. deposited its instrument on November 25, 1988,
The U.N. notice was Adated December 29, 1988, The British
letter was dated December 22, 1989. 1Its timing was presumably
driven bv Article 20(5) of the Vienna Convention on the Law of
Treaties {"Vienna Convention®). Under Article 20{(5), a state
is considered to have accepted a reservation if it does not
obiject to it within 12 months,

The RBritish framed their objections to the two reservations
in different terms:

The Government of the United Kingdom have consistentlvy
staked that they are unable to accept reservations to
Article IX, Accordinagly, in conformity with the attitude
adovrted by them in previcus cases, the Government of the
United Kingdom do not accept the first reservation entered
by the United States of America.

The Government of the United Kinadom cobiect to the
second reservation entered bv the United States of
America, It creates uncertainty as to the extent of the
obligations which the Government of the United States is
prepared to assume with regard to the Convention,

Relevant Rules - U.S, Practice. There have been contending
viewnoints as to customary international law reaarding the
effect of obiections to reservations to multilateral treaties,
{The Vienna Convention formula is consistent with the U.S., view
of customary law, but is not in force between the United States
and the United Xinadom because the United States is not a party
to the Convention.)

The United States has taken the vosition that, under
customary international law, a party's obijections to 1.5,
reservations to a multilateral treaty generally do not prevent
the treaty from enterinag into force for the United States. The
objections render the reservation ineffective between the
United States and the obijectinag party. As a corollary, the
article to which the reservation relates is reagarded as not
being in force between the United States and the obijecting
partv, The obijection thus in effect creates a hole in the
bilateral treatv fabric. See, e.a., 14 Whiteman Diqest 1095-9§
{memorandum by Assistant Legal Adviser Bevans concerning effect
of obijections to U.S. reservations to 1955 Convention of the
Postal Union of the Americas and Swain.)

This principle -- that an obijection does not prevent the
rest of the treaty from entering into force bilaterally —-- is
refelected in the Third Restatement of foreign relations law,
at section 313{c){ii):
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obiection £to a regervation bhv another contraccinag state
Aoes not preclude enurv into force of the aareement hetweean
the reserving and acceptina states unless a contrarv
intention is expressed bv the ahiectinag state.

Comment (b)) explains that in case of such reservations, "the
adreement would he in force between the obiectina and reserving
state - excernt as to the provisions to which the reservation
relates - unless the obiectina stace clearlvy indicates
otherwise."” TId. (vol. 1) at 181.

Under tLhese princivles, HMG's ohiectipns to the 1J,8.
reservations do not prevent the United States from having a
Lreaty relationship with other parties under the Genocide
Convention. The bilateral situation with the IU.K. is more
complex, There 1is no treaty relationship between the United
States and the United Kinadom under Article IX., The bilateral
effect of the British obiection to the second 1,8, reservation
is less easv to state, since the second U.S., reservation miaht
affect manv arcicles of the Convenction. However, the gquarded
lanauage of the U.K. ¢bilection -- and the principle that an
objectinag state must act exnlicitlyv fto prevent a treatv
relasionshin -- indicate that there is some bilateral
relationshipr., It verhaws consists of those articles ‘Judged (or
to be uddged hv the parties?) as not significantly or directly
affected by the U.S. reservation,

HMG's position concerning these principvles is not clear.
Sir Tan Sinclair's book on the Vienna Convention scenms
generally svmpathetic to the 1.38. approach:

This is hitherto untested around, but in principle there
would ampear Lo be no reason whv an ohJjection to a
reservation may not produce this effect [i.e., the dropping
away of articles to which the reservation relates],
provided the L{reaty is of such a nature that separahility
of its provisions is a practicable proposition,

I. Sinclair, The Vienna Convention on the Law of Treaties
{(second ed, 1984) 68 (hereinafter "Sinclair™).

Historical Backdround. There has been much conflicting
opinion concernina the effects of obdections Lo reservations to
multilateral treaties, The Genocide Convention provided the
focal voint for much of the debate. There have heen three
maior schools of thouaght., Under the traditional {("League of
Nations™ or "unanimitv") view, any partv's obijection to a
reservation rendered the attempted racification ineffective,
Thus, under the fraditional rule, all existinag pmarties had to
consent to all reservations. The rule ensured the intedgriiv of
the Lreaty texi, but At the cost of discouraainag wider
adherence.




~4-

In the 1920's and 1930's, the American States developed a
different practice (the "Pan American Rule”), This followed
from the notion that a reservation was an inherent right of
sovereianty which should not be discouraged. Under this rule,
it was possible to have a web of different treaty relationships
amona the parties to a multilateral:

- The treatyv was in force unaltered among states that
became parties without reservations.

- It was in force in amended form amondg states making
reservations and those states accepting the reservations.

- It was not in force amona states that made reservations
and existing parties that 4id not accept those
reservations.

Many states made reservations to the Genocide Convention,
creating uncertainty as to which states the Secretary General
(the depositary) should count in determininag when the
Convention entered into force, The U.S. and U,K. generally
supported the traditional view, The Soviet Union and Poland
contended that the reguirement of unanimitv interfered with the
inherent riaht of States to make reservations,

The General Assembly sought quidance to resolve the dispute
from both the IJC and the ILC, It qot different answers, 1In
its 1951 advisorvy opinion (Reservations to the Convention on
the Prevention and Punishment of the Crime of Genocide, 1951
T.C.J. 15 (Advisory Opinicon of May 28)), the Court (by 7 votes
to 5, Judae Hackworth in the majority, Lord McNair dissentinag)
rejected the traditional rule and articulated a new one in the
concext of the Genocide Convention., The Court judged that it
was the "obiject and purrose” of the negotiators "that as many
States as possible should particivate® in the Genocide
Convention, id. at 24, and that the unanimity rule was not a
customary rule of international law. TId. The Court held that:

- a state that has made a reservation acceprted by some (but
not all) prior parties is a partv to the Genocide
Convention, as amended by the reservation, if the
reservaction is compatible with the Convention's ob<ect and
purpose,

-~ That if a State obijects to a reservation it considers
incompatible with the obiect and vurvose of the convention,
it can consider the reservina state not & partvy.

Eminent writers and the International Law Commission were
not persuaded, The ILC reported back to the General Assembly
soon after the ICJ's advisorvy ovpinion, supporting the
traditional rule and criticizinag the ICJ's obiect and purpose

test. See Sinclair at 58-59.
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The ILC returned to the problem as it souaht to codifv the
law of treaties, work that was the precursor of the Vienna
Convention on the Law of Treaties. The Commission changed
course with the appointment of Sir Humphrev Waldock as special
rapporteur, It recommended a system that moved away from the
traditional rule, and that melded the ICJ's "obiject and
purpose” test with elements of the Latin American svstem., 1Id. -
at 59-61. As amended and adopted in the Vienna Convention, the
ralevant rules are as follows.

Article 19 of the VCLT nrovides that a state may formulate
a reservation when it acts to become a party to a Lreatyv unless:

-~ the reservation is prohibited by the treatv,

- the treaty permits only specified reservations and the
attempnted reservation does not qualify, or

- the reservation is "incompatible with the obiect and
purpose of the treatv,"

{The second principle was applied in 1988 by the Buropean Court
of Human Rights to invalidate a Swiss "interpretive
declaration™ to the Europnean Human Riahts Convention, the first
time an international court has held a reservation invalid.
Bourguiagnon, “"The Beilos Case: New Liaht on Reservations to
Multilateral Treaties,"™ 29 Va. J. Int'l L. 347 {1989).)

The VCLT then prescribes three different rules aoverning
the effect of reservations:

The Traditional Rule in Special Cases., Under Article
177(2), "when it aopears® from the limited number of parties
and from the object and purpose that application of the
treaty in its entirety is "an essential condition” of each
partv's consent to be bound, all must consent to anv
reservation. (The advisory Opinion in the Genocide case
establishes that the Genocide Convention is not such a
treaty.)

International Oraanization. Under Article 17(2), where the
treatyv creates an international organization., the
ordanization must consent {o a reservation.

In ocher cases, unless the treatv otherwise provides, the
VCLT reflects U.S. practice, Article 20(4)} states:

In cases not falling under the preceeding paraagraphs and
unless the treaty otherwise provides:

(a) acceptance by another contracting state of a

reservation constitutes the reserving state a party to the
treaty in relation to that other state . ., . .
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{b} an obiection bv another contracting state to a
reservation Adoes not preclude the entrvy into force of the
treaty as between the obhijecting and reserving state unless
a contrarv intention is Aefinititely expressed by the

ohjecting state.

HMG has followed t{he rule of 20(4)(b). 1In other cases, it-
has obiected expresslv when it wished Lo prevent a treaty
relationship with another state whose reservations it found
unacceptable, Thus, in 1972, reaardina Svria's reservations Lo
the Vienna Convention ¢on the Law of Treaties, HMG stabed:

The United Kinadom obijects to the reservation entered hy
the Government of Svria . . . and does not accept the entrvy
into force of the Convention as hetween the united Kinadom

and Svria.

United Nations, Multilateral Treaties Deposited with the
Secretarv=-General: Status as at 31 December 1988 792, 1In 1977,
HMG blocked the entrv into force of the Vienna Convention
between igself and Tunisia in similar terms, IA,

In the circumstances, given the principnle that an objectinag
state must act explicitly to prevent a hilateral treaty
relationship from coming into beina, and HMG's past eractice in
other cases, the betier argument is that there is a partial
treaty relationship between the fInited States and the United

Kinadom under the Genocide Convention.

Concurrence: L:Bob Dalton
WANG 4938T



