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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Circuit Rule 28(2)(1), the undersigned counsel certifies as
tollows:

A.  Parties and Amici. Plaintiffs/Appellants are: (1) the Estate of
Michael Heiser; (2) Gary Heiser; (3) Francis Heiser; (4) the Estate of Leland Timothy
Haun; (5) Ibis S. Haun; (6) Milagritos Perez-Dalis; (7) Senator Haun; (8) the Estate of
Justin R. Wood; (9) Richard W. Wood; (10) Kathleen M. Wood; (11) Shawn M.
Wood; (12) the Estate of Earl F. Cartrette, Jr.; (13) Denise M. Eichstaedt; (14)
Anthony W. Cartrette; (15) Lewis W. Cartrette; (16) the Estate of Brian McVeigh; (17)
Sandra M. Wetmore; (18) James V. Wetmore; (19) the Estate of Millard D. Campbell,
deceased; (20) Marie R. Campbell; (21) Bessie A. Campbell; (22) the Estate of Kevin J.
Johnson; (23) Shyrl L. Johnson; (24) Che G. Colson; (25) Kevin Johnson, a minor, by
his legal guardian Shytl L. Johnson; (26) Nicholas A. Johnson, a minor, by his legal
guardian Shyrl L. Johnson; (27) Laura E. Johnson; (28) Bruce Johnson; (29) the Estate
of Joseph E. Rimkus; (30) Bridget Brooks; (31) James R. Rimkus; (32) Anne M.
Rimkus; (33) the Estate of Brent E. Marthaler; (34) Katie L.. Marthaler; (35) Sharon
Marthaler; (36) Herman C. Marthaler III; (37) Matthew Marthaler; (38) Kirk
Marthaler; (39) the Estate of Thanh Van Nguyen; (40) Christopher R. Nguyen; (41)
the Estate of Joshua E. Woody; (42) Dawn Woody; (43) Bernadine R. Beekman; (44)
George M. Beeckman; (45) Tracy M. Smith; (46) Jonica L. Woody; (47) Timothy

Woody; (48) the Estate of Peter J. Morgera; (49) Michael Morgera; (50) Thomas

-1-
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Motgera; (51) the Estate of Kendall Kitson, Jr.; (52) Nancy R. Kitson; (53) Kendall K.
Kitson; (54) Steve K. Kitson; (55) Nancy A. Kitson; (56) the Estate of Christopher
Adams; (57) Catherine Adams; (58) John E. Adams; (59) Patrick D. Adams; (60)
Michael T. Adams; (61) Daniel Adams; (62) Mary Young; (63) Elizabeth Wolf; (64)
William Adams; (65) the Estate of Christopher Lester; (66) Cecil H. Lester; (67) Judy
Lester; (68) Cecil H. Lester, Jr.; (69) Jessica F. Lester; (70) the Estate of Jeremy A.
Taylor; (71) Lawrence E. Taylor; (72) Vickie L. Taylor; (73) Starlina D. Taylor; (74)
the Estate of Patrick P. Fennig; (75) Thaddeus C. Fennig; (76) Catherine Fennig; (77)
Paul D. Fennig; and (78) Mark Fennig.

The Defendants/Appellees from plaintiffs’ underlying lawsuit are the Islamic
Republic of Iran; the Iranian Ministry of Information and Security; and the Iranian
Islamic Revolutionary Guard Corps. The Islamic Revolutionary Guard Corps;
Hizballah; Osama Bin Laden; Ayatollah Sayyid Ali Hosseini Khamenei; Ali Akbar
Mohtashemi; and various John Does; were also originally named as defendants, but
are not Appellees here.

Two postjudgment garnishees are Appellees in this Court: Bank of America,
N.A., and Wells Fargo, N.A. Sprint Nextel Corporation also appeared as a garnishee
in the district court.

The Oftice of Foreign Assets Control appeared in the district court for

purposes of obtaining a discovery-related protective order. The United States also
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appeared in the district court to file a statement of interest. In this Court, the United
States appears as amicus curiae supporting the Appellees-Garnishees.

B. Rulings Under Review. Plaintiffs/Appellants seek review of an

August 31, 2012 Otrder of the district court refusing to turn over certain funds to the
plaintiffs. References and citations to the ruling appear in the Appellants’ Brief.

C.  Related Cases. This case has not previously been before this Court or

any other Court, and undersigned counsel is unaware of any other related cases within
the meaning of this Court’s rules. However, cases that raise similar issues related to
the Terrorism Risk Insurance Act, and 28 U.S.C. § 1610(g) are currently pending in
the Second Circuit. See Calderon-Cardona v. J.P. Morgan Chase, N.A., No. 12-75 (2d

Cir.); Hausler v. Republic of Cuba, Nos. 12-1264 & 12-1272 (2d Cir.)

/s/ Benjamin M. Shultz

Benjamin M. Shultz
Counsel for the United States

- 11l -
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STATEMENT OF INTEREST AND SUMMARY OF ARGUMENT

The United States emphatically condemns the terrorist actions that give rise to
this case, and expresses its deep sympathy for the victims and their family members
who have pursued legal action against Iran and related entities. The United States
remains committed to aggressively pursuing those responsible for violence against
U.S. nationals.

Against that backdrop, the United States submits this awzicus curiae brief to
address an issue of importance to the Government: whether the Terrorism Risk
Insurance Act (“TRIA”), Pub. L. No. 107-297, § 201, 116 Stat. 2322, 2337 (2002), or
an amendment to the Foreign Sovereign Immunities Act, 28 U.S.C. § 1610(g),
authorizes plaintiffs to attach assets that are not owned by a terrorist party but are
nonetheless the subject of blocking sanctions issued by the Treasury Department’s
Office of Foreign Assets Control (OFAC).

Blocked assets are ordinarily not amenable to attachment without an OFAC-
issued license. In this litigation and in others, however, TRIA and Section 1610(g)
have been invoked by victims of terrorism as authority to pursue an unlicensed
attachment against various assets. Accordingly, how courts interpret these statutes
may have important consequences for the implementation of OFAC sanctions
programs.

In the government’s view, if Iran or its agencies or instrumentalities own the

assets at issue here—a question on which the United States takes no position—



USCA Case #12-7101  Document #1424658 Filed: 03/11/2013 Page 13 of 48

plaintiffs would be correct that TRIA and Section 1610(g) apply to those assets.
These statutes do not, however, permit a plaintiff to satisfy a judgment against a
terrorist party by attaching property that the terrorist party does not own. OFAC
regulations block not only assets owned by a terrorist party, but also extend well
beyond ownership to include various assets in which the terrorist party has no
ownership interest. The language and history of TRIA and Section 1610(g) offer no
support for plaintiffs’ contention that the scope of these statutes is coextensive with
that of OFAC’s blocking regulations. And the policy behind TRIA and Section
1610(g)—making terrorist parties pay for their wrongdoing—is not advanced by a rule
that would let terrorists reduce outstanding judgments against them by shifting their
liability to third parties. The district court correctly rejected plaintiffs’ interpretation
of these statutes, and we respectfully urge this Court to do so as well.
STATEMENT OF FACTS

I Statutory Background

A.  Sanctions Under The International Emergency Economic Powers
Act

The International Emergency Economic Powers Act IEEPA), 50 U.S.C.
§§ 1701-17006, gives “extensive” and “broad powers to the President” to impose and
enforce economic sanctions against enemy nations, as well as other entities that

threaten U.S. interests. Consarc Corp. v. U.S. Treasury Dept., 71 F.3d 909, 914 (D.C. Ci.
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1995). The Treasury Department’s Office of Foreign Assets Control (OFAC)
administers sanctions imposed under this statute.

Two IEEPA sanctions programs are relevant to this appeal. First, in 2001, the
President invoked IEEPA to block assets associated with various terrorist entities
across the globe. See Executive Order No. 13224, 66 Fed. Reg. 49079, 49079-80 (Sept.
23, 2001) (Global Terrorism Sanctions). Second, in 2005, the President invoked
IEEPA to block assets associated with a variety of entities that contribute to or are
connected with the proliferation of weapons of mass destruction. See Executive Order
No. 13382, 70 Fed. Reg. 38567, 38567 (June 28, 2005) (Weapons of Mass Destruction
Proliferators Sanctions). Several Iranian banks are among the entities designated
under one or both of these programs, and each has been linked in various ways to the
Iranian government.'

Entities designated under either of these program are subject to broad blocking
orders that prohibit essentially all transactions—including judicial attachment and
garnishment—involving “property and interests in property . . .”” of such entities. 31
C.F.R. {§ 544.201(a), 544.309; 7d. §§ 594.201(a), 594.312. OFAC’s regulations explain
that the reference to “interests in property” encompasses all “interest[s] of any nature

whatsoever, direct or indirect.” Id. § 544.305; 7d. § 594.306. Individuals who wish to

' See 72 Fed. Reg. 7919, 7919 (Feb. 21, 2007) (Bank Sepah); 72 Fed. Reg. 62520, 62521
(Nov. 5, 2007) (Bank Mellat); 72 Fed. Reg. 65837, 65838 (Nov. 23, 2007) (Bank
Saderat); 73 Fed. Reg. 64007, 64008 (Oct. 28, 2008) (Export Development Bank of
Iran). See also Joint Appendix (JA) 82, 85-80.

3
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engage in prohibited transactions involving such property, despite these blocking
sanctions, must obtain a license from OFAC. Id. § 544.502(c); zd. § 594.502(c).

B.  The Foreign Sovereign Immunities Act and the Terrorism Risk
Insurance Act

1. Under the Foreign Sovereign Immunities Act (FSIA), a “foreign state” is
generally immune from the jurisdiction of U.S. courts except as set out in the
exceptions to immunity in 28 U.S.C. {§ 1605-1607. As originally enacted, the FSIA
did not contain an exception for cases involving torture or extreme abuse outside the
United States. See Saudi Arabia v. Nelson, 507 U.S. 349, 362-63 (1993). In 19906,
however, Congress amended the statute to add a so-called “terrorism exception” that
abrogated immunity in certain lawsuits against countries that have been officially
designated as a state sponsor of terrorism. That exception was codified at 28 U.S.C.

§ 1605(a)(7) (2000).

In addition to codifying a general principal of immunity from lawsuits, the
FSIA also provides that foreign state property is generally immune from attachment,
see 28 U.S.C. § 1609, subject to several exceptions codified at 28 U.S.C. § 1610. Prior
to 2008, these exceptions permitted the attachment of assets owned by the foreign
state, but did not generally permit the attachment of assets owned by an agency or
instrumentality of the state (such as a government-owned bank), to satisfy a judgment
against the state. See First Natl. City Bank v. Banco Para [ Comercio Excterior de Cuba, 462

U.S. 611, 624-28 (1983).
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2. In 2002, Congress enacted the Terrorism Risk Insurance Act (TRIA), Pub.
L. No. 107-279, § 201, 116 Stat. 2322, 2337 (codified at 28 U.S.C. § 1610 note), which
permits litigants to attach blocked assets of a terrorist party in specified circumstances.
Section 201(a) of the statute, as originally enacted, provides:
Notwithstanding any other provision of law . . . , in every
case in which a person has obtained a judgment against a

terrorist party on a claim based on upon an act of
terrorism, or for which a terrorist party is not immune

under [28 U.S.C. § 1605(a)(7) (2000)], the blocked assets of

that terrorist party (including the blocked assets of any

agency or instrumentality of that terrorist party) shall be

subject to execution or attachment in aid of execution in

order to satisfy such judgment to the extent of any

compensatory damages for which such terrorist party has

been adjudged liable.
TRIA § 201(a). Subject to several exceptions, “blocked assets” are, in turn, defined as
assets “seized or frozen by the United States” under the Trading With the Enemy Act
or IEEPA. See TRIA § 201(d)(2).

TRIA thus permits attachment of property in certain cases in which attachment
might otherwise have been precluded by the FSIA. See Bennett v. Lslamic Republic of Iran,
618 F.3d 19, 21 (D.C. Cir. 2010); Weininger v. Castro, 462 F. Supp. 2d 457, 483-89
(S.D.N.Y. 2000). It also allows victims of terrorism to attach assets without first
obtaining a license from OFAC.

3. As part of the National Defense Authorization Act for Fiscal Year 2008

(“NDAA”), Congress amended the FSIA to repeal the terrorism exception to

sovereign immunity that had been codified at 28 U.S.C. § 1605(a)(7). In its stead,
5
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Congress enacted a new provision abrogating sovereign immunity in terrorism cases,
codified at 28 U.S.C. § 1605A. See NDAA, Pub. L. No. 110-181, § 1083(a),

(b)(1)(A) (i) and (3)(D), 122 Stat. 3, 338-341 (2008). Section 1605A expressly creates
a private right of action for U.S. citizens injured by state sponsors of terrorism. See 28
U.S.C. § 1605A(c). The statute also addresses cases originally brought under Section
1605(a)(7)’s terrorism exception that had been “adversely affected on the grounds
that” the exception did not actually create a cause of action against a terrorist state.”
NDAA § 1083(c)(2). In such cases, a plaintiff meeting specified requirements may
convert his action to a suit under Section 1605A. 1bzd.

The NDAA also created a special attachment provision for those plaintiffs who
obtain a Section 1605A judgment against a foreign state. See 28 U.S.C. § 1610(g)
(“Section 1610(g)”). Section 1610(g) allows such plaintiffs to attach “the property of a
foreign state against which a judgment is entered under [S]ection 1605A .. .,”
notwithstanding the fact that the property may be owned by an agency or
instrumentality of the foreign state rather than the foreign state itself. [bzd.
Additionally, Section 1610(g) states that such property is not “immune from
attachment” even if it is regulated under IEEPA or the Trading With the Enemy Act.

14.§ 1610(2)(2).

* These provisions responded to this Court’s ruling in Cicppio-Puleo v. Islamic Republic of
Iran, which held that the earlier terrorism exception (Section 1605(a)(7)) did not create
a private right of action. 353 F.3d 1024, 1032-33 (D.C. Cir. 2004).

6
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II.  Factual Background

Plaintiffs in this case are the family members and estates of American military
personnel killed in a 1996 terrorist bombing in Saudi Arabia. Estate of Heiser v. Islamic
Republic of Iran (“Heiser I’), 466 F. Supp. 2d 229, 248 (D.D.C. 2006). Their suit named
as defendants Iran, the Iranian Ministry of Information and Security, and the Iranian
Islamic Revolutionary Guard Corps (collectively, “Iran”). JA 7. The suit declared
that the attacks were carried out by Hezbollah, and that Hezbollah had in turn
received support from Iran. Hezser I, 466 F. Supp. 2d at 248.

Iran failed to answer the complaint, see 4. at 249, and plaintiffs obtained a
default judgment in 2006 for slightly more than $254,000,000 in compensatory
damages. JA 41. After Congress enacted the NDAA in 2008, plaintiffs sought to take
advantage of that statute, and the district court agreed to convert their action to a suit
under Section 1605A. The Court then allowed plaintiffs to invoke that statute’s
private right of action in lieu of the state law causes of action they had originally relied
on, and on that basis concluded that plaintiffs were entitled to an amended judgment
awarding them approximately $336,000,000 in additional damages. See Estate of Heiser
v. Islamic Republic of Iran (“Heiser 1), 659 F. Supp. 2d 20, 23-24, 31 (D.D.C. 2009).

Plaintiffs began collection efforts, and as relevant here, attempted to garnish
several “blocked” bank accounts at Wells Fargo Bank, N.A., and Bank of America,

N.A. JA 72-76. These accounts contained monies related to several Electronic Funds
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Transfers that had been interrupted at midstream “intermediary” banks.” The funds
were ultimately intended for deposit at various Iranian banks, all of which had been
designated under OFAC’s Weapons of Mass Destruction Proliferators Sanctions
Regulations or its Global Terrorism Sanctions Regulations.* JA 160-161; see also JA
169 (OFAC declaration explaining that under OFAC’s regulations, intermediary banks
in the United States must block funds transfers when the recipient’s bank is a
sanctions target, since the recipient’s bank has an “interest” in the funds).

The intermediary banks opposed garnishment. They urged that the funds did
not fall within the scope of Section 1610(g) because the accounts were not actually
owned by Iran or any Iranian bank. JA 154.° Rather, the Iranian banks had been
“mere conduit[s] in the transfer” of funds between the third-party originators and

beneficiaries. JA 331. In response, plaintiffs argued that TRIA and Section 1610(g)

’ In an Electronic Funds Transfer, where A tries to send funds to B, it is not always
the case that the funds pass directly from A’s Bank to B’s Bank. Rather, the funds
may pass through an intermediary bank, such that A’s Bank sends funds to an
intermediary bank, who in turn send funds to B’s Bank. See JA 162-163; Export-Import
Bank of the United States v. Asia Pulp & Paper Co., 609 F.3d 111, 115 (2d Cir. 2010).
*In February 2012, after these funds transfers had been blocked, the President
invoked IEEPA to block all property and interests in property of Iran, or any Iranian
tinancial institution, subject to certain exceptions. See Executive Order No. 13539, 77
Fed. Reg. 6659 (February 5, 2012). Although the funds at issue in this case may well
be blocked under this sanctions program, plaintiffs’ brief has not relied on the assets’
status under that program, and we do not discuss it further.

> The Banks did not oppose the attachment of other blocked accounts at issue in the
case, and instead asked the district court to allow an interpleader action to determine
whether the plaintiffs were entitled to the funds. See JA 331. Those other accounts
are not at issue in this appeal.
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reach all non-ownership interests sufficient to trigger OFAC blocking. See Doc. No.
220 at 10.

In response to an invitation from the district court, the United States filed a
Statement of Interest to set out its understanding of the governing provisions. The
government explained that, in its view, TRIA and Section 1610(g) reach only
ownership interests. OFAC’s blocking regulations sweep more broadly to encompass
property in which the terrorist party has any type of interest. See generally Doc. No.
230.

The district court adopted this understanding of both statutes. The court
explained that the critical language in TRIA authorizes plaintiffs to attach the blocked
assets “of” a terrorist party. JA 415. This language, the court concluded, denotes an
ownership interest. See JA 415-421 (citing, znter alia, Board of Trustees of the Leland
Stanford Junior University v. Roche Molecular Systems, Inc., 131 S. Ct. 2188, 2196 (2011)).
The court contrasted this language with the far broader scope of OFAC’s blocking
regulations, which reach assets in which the relevant terrorist party has “any interest
of any nature whatsoever.” JA 415-421. The court further held that Section 1610(g),
which employs language similar to TRIA’s, likewise extends only to assets in which a
terrorist party has an ownership interest. JA 422.

The court then concluded that neither Iran nor its agencies or instrumentalities
had an ownership interest in the relevant accounts. The monies were never actually

transferred to the intended recipients, and the Iranian banks did not own the funds

9
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simply by virtue of the fact that one of their depositors had intended to receive money
at an account there. See JA 428-434.
ARGUMENT

TRIA And Section 1610(g) Authorize The Attachment Of Only Those
Assets Owned By The Relevant Terrorist Party

A. 1. TRIA provides that “[n]otwithstanding any other provision of law,” a
victim of terrorism who has obtained a judgment against a terrorist party may attach
“the blocked assets of that terrorist party (including the blocked assets of any agency
or instrumentality of that terrorist party).” TRIA § 201(a). Thus, if plaintiffs could
demonstrate that the funds in the intermediary banks’ possession are the blocked
assets “of Iran,” or the blocked assets “of”” one of its agencies or instrumentalities,
plaintiffs would be able to attach the assets notwithstanding provisions of the Foreign
Sovereign Immunities Act that might otherwise preclude such action.’

Similarly, Section 1610(g) allows certain terrorism victims to attach “the

property of a foreign state” subject to a judgment under 28 U.S.C. § 1605A, and “the

¢ See also TRIA § 201(d)(2) (defining the term “blocked asset” for purposes of TRIA).
" In Bank Melli Iran v. Weinstein, No. 10-947 (S. Ct.), the United States filed a brief at
the Supreme Court’s invitation that contended TRIA is categorically unavailable to
plaintiffs holding a section 1605A judgment against a foreign state—a category that
includes the plaintiffs here. Such plaintiffs’ sole attachment remedy, the brief
explained, arises under Section 1610(g). See Brief for the United States as Amicus
Curiae, Bank Melli Iran v. Weinstein, No. 10-947, 2012 WL 1883085 (May 24, 2012).
Subsequently, however, Congress amended TRIA and added language indicating that
it is applicable to section 1605A judgment holders. See Iran Threat Reduction and
Syria Human Rights Act of 2012, Pub. L. No. 112-158, § 502(e), 126 Stat. 1214, 1260
(enacted Aug. 10, 2012). In light of this amendment, we do not here argue that
plaintiffs’ section 1605A judgment categorically prevents them from invoking TRIA.

10
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property of an agency or instrumentality of such a state.” 28 U.S.C. § 1610(g). Thus,
as with TRIA, plaintiffs could pursue an attachment under this section if they could
demonstrate that the targeted assets were “of Iran,” or “of” one of its agencies or
instrumentalities.

The district court found that neither Iran, nor any of the Iranian banks, owns
the assets in question. The United States takes no position on the question of
ownership.

Plaintiffs are wrong, however, insofar as they claim that they may attach the
blocked assets even if they are not owned by Iran or its affiliated banks. Assets
subject to OFAC blocking regulations are not, as plaintiffs urge, perforce within the
scope of TRIA or Section 1610(g).

TRIA authorizes attachment against “the blocked assets of [a] terrorist party
(including the blocked assets gf any agency or instrumentality of that terrorist party).”
TRIA § 201(a) (emphases added). And Section 1610(g) similarly applies to the
property “of” a foreign state or “of” its agency or instrumentality. See 28 U.S.C.

§ 1610(g). OFAC regulations, by contrast, typically contain far broader language. See,
e.g, 31 C.F.R. § 515.201 (Cuban Assets Control Regulations, which apply to property
in which Cuba or a Cuban national has had “any interest of any nature whatsoever”);
zd. §§ 538.201, 538.307 (Sudan sanctions, which apply to property in which the
Sudanese government has “an interest of any nature whatsoever”); 7. {§ 595.201,

595.307 (Middle Fast terrorism sanctions, which apply to property in which various
11
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terrorist entities have “an interest of any nature whatsoever”). Congress was
presumably aware of the language used in regulations like these, and there is no sound
basis for amending the statute to supply the language that Congress omitted.

2. The assets “of” Iran are not naturally understood to include all assets in
which Iran has “any interest of any nature whatsoever.” The Supreme Court has

(113

repeatedly observed that the ““use of the word “of” denotes ownership.” Bd. of
Trustees of the Leland Stanford Junior Univ. v. Roche Molecular Sys., Inc., 131 S. Ct. 2188,
2196 (2011) (quoting Poe v. Seaborn, 282 U.S. 101, 109 (1930)); see also Stanford, 131 S.
Ct. at 2196 (desctibing Flores—Figneroa v. United States, 556 U.S. 646, 648, 657 (2009), as
treating the phrase “identification [papers| of another person” as meaning such items
belonging to another person (internal quotation marks omitted)); E/is v. United States,
206 U.S. 246, 259 (1907) (interpreting the phrase “works of the United States” to
mean “works belonging to the United States” (internal quotation marks omitted)).
Applying that understanding to a disputed provision of patent law, the Court in
Stanford concluded that “invention owned by the contractor” or “invention belonging
to the contractor” are natural readings of the phrase “‘invention of the contractor.”
131 S. Ct. at 2196. In contrast, in United States v. Rodgers, 461 U.S. 677 (1983), the
Court held that the IRS could execute against property in which a tax delinquent had
only a partial interest when the relevant statute permitted execution with respect to

“any property, of whatever nature, of the delinquent, or iz which he has any right, title,

or interest.” 26 U.S.C. § 7403(a) (emphases added); see also Rodgers, 461 U.S. at 692-94.
12
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The Court found it important that the statute explicitly applied not only to the
property “of the delinquent,” but also specifically referred to property in which the
delinquent “has any right, title, or interest.”” See Rodgers, 461 U.S. at 692 (emphasis
removed). TRIA and Section 1610(g) omit that additional phrase; the former only
applies to the blocked assets “of” a terrorist party, see TRIA § 201(a), and the latter
only applies to the property “of” a terrorist state, see 28 U.S.C. § 1610(g)(1).
Plaintiffs urge that the word “of” can have multiple meanings. They note, for
example, that TRIA refers to an “agency or instrumentality of [a] terrorist party,”
TRIA § 201(a) (emphasis added), and observe that an agency or instrumentality need
not be “owned” by the terrorist party. This misses the point of the Supreme Court’s
reasoning. The word “of” is a preposition whose meaning depends on context.
Sovereigns do not own their agencies. They do, however, own assets, including
deposited funds. TRIA and Section 1610(g) apply to bank funds that are owned by
the sovereign (or its agency or instrumentality). But they do not purport to allow
plaintiffs to attach assets that the terrorist party does not own in the first place.
Indeed, plaintiffs’ reading would expand these statutes well beyond common
law execution principles. It “is basic in the common law that a lienholder enjoys
rights in property no greater than those of the debtor himself; . . . the lienholder does
no more than step into the debtor’s shoes.” Rodgers, 461 U.S. at 713 (Blackmun, J.,
concurring in part and dissenting in part); see also zd. at 702 (majority op.) (implicitly

agreeing with this description of the traditional common law rule); 50 C.J.S.

13
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Judgments § 787 (2012). Congress enacted TRIA and Section 1610(g) against the
background of these principles, and the statutes should be interpreted consistent with
those common-law precepts. See Staples v. United States, 511 U.S. 600, 605 (1994);
Astoria Fed. Sav. & Loan Ass’'n v. Solimino, 501 U.S. 104, 107-10 (1991).

3. Plaintiffs’ reading would not further TRIA’s aim of punishing terrorist
entities or deterring future terrorism. Allowing the victims of terrorism to satisfy
judgments against the property of a terrorist party “impose[s] a heavy cost on those”
who aid and abet terrorists. 148 Cong. Rec. S11527 (daily ed. Nov. 19, 2002)
(statement of Sen. Harkin). As Senator Harkin also observed, “making the state
sponsors [of terrorism] actually lose” money helps deter future terrorist acts. [bid.
Paying judgments from assets that are 7#of owned by the terrorist party, on the other
hand, would not impose a similar cost on the terrorist party and might, indeed, permit
a plaintiff to satisfy its judgment be attaching assets owned by a third party.

Plaintiffs offer no support for their assertion that TRIA (and Section 1610(g)
by implication) incorporate language used in OFAC’s 2001 Terrorism Asset Report,
and thus should be given an identical interpretation. See Plaintiffs’ Br. 22-26.
Congress did not employ language used in the 2001 Report: the phrase “blocked
assets of”” does not appear in the report at all. See JA 366-378. And plaintiffs are on
no firmer ground in noting that the Report uses “of” to refer to something other than
ownership. The cited passages use the word “of” in distinguishing between entities to

which assets are linked, not in defining the scope of interests in the assets. Seg, eg., JA

14
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368-371 (section of the report discussing “assets of international terrorist
organizations”); JA 371 (section of the report discussing “assets of the Taliban”); JA
371-373 (section of the report discussing “assets of state sponsors of terrorism”).

4. Plaintiffs’ interpretation of Section 1610(g) is also specifically in tension with
that statute’s legislative history. The conference committee report explained that
Section 1610(g) applies to “any property in which the foreign state has a beneficial
ownership.” H.R. Rep. No. 110-477, at 1001 (2007) (conf. rep.) (emphasis added); accord
zd. (the provision “is written to subject any property interest in which the foreign state
enjoys a beneficial ownership to attachment and execution” (emphasis added)).® These
references to “ownership” confirm that the use of language far narrower than that in
OFAC blocking regulations was not inadvertent.

Furthermore, Section 1610(g)’s text only underscores plaintiffs’ error in urging
that they may attach any assets subject to a blocking sanction. Section 1610(g) makes

no reference to “blocked assets” except to state that an OFAC blocking sanction does

® The cited conference report is the report for H.R. 1585. That version of the NDAA
was ultimately vetoed by the President because of his concerns that the attachment
provision, as applied to Iraq, would interfere with Iraqi reconstruction efforts. See 154
Cong. Rec. 11-12 (2008). Two weeks later, Congress amended the bill so that it
allowed the President to exempt Iraq from the applicability of sections 1605A and
1610(g), and Congress otherwise left the relevant parts of the NDAA unaltered.
Compare NDAA § 1083 with HR. 1585, 110th Cong. § 1083 (enrolled bill, as sent to
the President). As a result, the conference report for H.R. 1585 is highly probative as
to the meaning of the NDAA; indeed, the NDAA expressly recognizes H.R. Rep. No.
110-447 (2007) as part of the NDAA’s legislative history. See NDAA § 1(b).

15
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not render the assets “immune” from attachment and execution. 28 U.S.C.
§ 1610@().

We further note that plaintiffs have abandoned their contentions, correctly
rejected by the district court, based both on a provision of Section 1610(g) making
attachment available “regardless of” five listed factors, see 28 U.S.C. § 1610(g)(1)(A)-
(E), as well as a provision concerning “Third-party joint property holders,” see id.

§ 1610(g)(3). The first provision merely clarifies that plaintiffs can attach property
owned by agencies or instrumentalities of a foreign state, without any need to examine
the so-called Bancec factors that courts had sometimes applied to determine if such
assets are attachable. See First Nat'/ City Bank v. Banco Para E! Comerio Exterior de Cuba
(“Bancec”), 462 U.S. 611 (1983); Flatow v. Islamic Republic of Iran, 308 F.3d 1065, 1071
n.9 (Oth Cir. 2002); Walter Fuller Aircraft Sales, Inc. v. Republic of Phillippines, 965 F.2d
1375, 1380 n.7 (5th Cir. 1992). And the provision concerning joint property holders
concerns instances in which property is owned by two or more entities.’

B. Plaintiffs rely heavily on arguments accepted by the district court in Hausler

v. [P Moroan Chase Bank, N..A., 845 F. Supp. 2d 553, 562-68 (S.D.N.Y. 2012), appeal
JP Morg pp ( )> app

? Plaintiffs cite a brief footnote in Peterson v. Islamic Republic of Iran, 627 F.3d 1117,
1123 n.2 (9th Cir. 2010), but that footnote is dicta and without persuasive value. The
footnote, without explanation, characterizes Section 1610(g) as reaching “any U.S.
property in which” the judgment debtor “has any interest.” The case did not involve
a Section 1610(g) execution, and the footnote’s statement would not appear to be
binding precedent in the Ninth Circuit. See, e.g., In re Magnacom Wireless, LLC, 503
F.3d 984, 993-94 (9th Cir. 2007) (“Statements made in passing, without analysis, are
not binding precedent.”).

16
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docketed sub nom., Estate of Fuller v. Banco Santander, S.A., Nos. 12-1264, 12-1272, 12-
1384, 12-13806, 12-1463, 12-1466 & 12-1945 (2d Cir.), and Hausler v. JP Morgan Chase
Bank, N.A., 740 F. Supp. 2d 525, 529-41 (S.D.N.Y. 2010). Those arguments cannot
be squared with the language in TRIA (the statute before the Hausler court) or in
Section 1610(g) (which was not before that court), and another district court in the
Southern District of New York correctly rejected Hausler's reasoning. See Calderon-
Cardona v. [PMorgan Chase Bank, N.A., 867 F. Supp. 2d 389, 399-405 (S.D.N.Y. 2011),
appeal docketed, No. 12-75 (2d Cir.)."

The district court in Hausler fundamentally misunderstood the relationship
between OFAC sanctions regimes and existing sources of property law, declaring that
OFAC’s regulations “are plainly intended to broadly demarcate the scope of and
establish [a targeted entity’s] interests in specified assets, not to attach consequences
to property interests defined elsewhere.” Hausler, 740 F. Supp. 2d at 532; see also
Heisers’ Br. 19 (repeating that assertion). OFAC’s regulations do not attempt to
define whether particular assets are “of” or “owned by” a terrorist party. They define
terms such as “property” and “interest,” see, e.g., 31 C.F.R. §§ 544.305, 544.308, to
demarcate the scope of OFAC’s blocking sanctions, which incontrovertibly extend
beyond assets owned by the relevant sanctions target. See, e.g., id. § 515.201(b)(2)

(barring transactions in “property” in which Cuba or one of its nationals has had an

" "The appeals in Hausler and Calderon were both argued before the Second Circuit on
February 11, 2013. As of this writing, the Court has not yet issued its decision.

17
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“interest”); . §§ 544.201(a), 544.305, 594.201(a), 594.306 (barring transactions in
“property” in which a designated entity has “an interest of any nature whatsoever”).

The Hausler district court mistakenly justified its holding on the ground that its
approach would provide a uniform definition of assets subject to attachment, and
would make it unnecessary to look to definitions of property interests that might vary
from state to state. Hausler, 845 F. Supp. 2d at 563-64. But if an attachment statute
like TRIA or Section 1610(g) preempted state law (as the district court in Hausler
believed), and if uniformity were deemed essential, courts could achieve that
uniformity by developing a federal law understanding of ownership, akin to federal
common law. See, e.g., Burlington Indus. v. Ellerth, 524 U.S. 742, 754-55 (1998) (where
Congress instructed that Title VII was to incorporate agency law principles, “a
uniform and predictable standard must be established as a matter of federal law”);
Community for Creative Non-1"iolence v. Reid, 490 U.S. 730, 740 (1989) (in construing a
tederal statute that used common law terms, court relied on “general common law of
agency, rather than on the law of any particular State”). Indeed, the district court in
this case took essentially that approach. A court should not, however, in the interests
of uniformity, insist that OFAC regulations define the scope of TRIA or Section

1610(g).""

"'"The United States takes no position as to the preemptive force of TRIA.
18
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CONCLUSION
For the foregoing reasons, the district court correctly concluded that both
TRIA and Section 1610(g) should be understood as having an ownership requirement.
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Terrorism Risk Insurance Act (TRIA), Pub. L. No. 107-297, § 201

SEC. 201. SATISFACTION OF JUDGMENTS FROM BLOCKED ASSETS OF
TERRORISTS, TERRORIST ORGANIZATIONS, AND STATE SPONSORS OF
TERRORISM.

(a) IN GENERAL.—Notwithstanding any other provision of law, and except as
provided in subsection (b), in every case in which a person has obtained a judgment
against a terrorist party on a claim based upon an act of terrorism, or for which a
terrorist party is not immune under section 1605(a)(7) of title 28, United States Code,
the blocked assets of that terrorist party (including the blocked assets of any agency or
instrumentality of that terrorist party) shall be subject to execution or attachment in
aid of execution in order to satisfy such judgment to the extent of any compensatory
damages for which such terrorist party has been adjudged liable.

(b) PRESIDENTIAL WAIVER.—

(1) IN GENERAL.—Subject to paragraph (2), upon determining on an asset-
by-asset basis that a waiver is necessary in the national security interest, the
President may waive the requirements of subsection (a) in connection with (and
prior to the enforcement of) any judicial order directing attachment in aid of
execution or execution against any property subject to the Vienna Convention
on Diplomatic Relations or the Vienna Convention on Consular Relations.

(2) EXCEPTION.—A waiver under this subsection shall not apply to—

(A) property subject to the Vienna Convention on Diplomatic Relations
or the Vienna Convention on Consular Relations that has been used by
the United States for any nondiplomatic purpose (including use as rental
property), or the proceeds of such use; or

(B) the proceeds of any sale or transfer for value to a third party of any
asset subject to the Vienna Convention on Diplomatic Relations or the
Vienna Convention on Consular Relations.

(c) SPECIAL RULE FOR CASES AGAINST IRAN.—Section 2002 of the Victims
of Trafficking and Violence Protection Act of 2000 (Public Law 106—386; 114 Stat.
1542), as amended by section 686 of Public Law 107-228, is further amended—

Add. 1



USCA Case #12-7101  Document #1424658 Filed: 03/11/2013  Page 36 of 48

(1) in subsection (a)(2)(A)(ii), by striking “July 27, 2000, or January 16, 2002”
and inserting “July 27, 2000, any other date before October 28, 2000, or
January 16, 2002”;

(2) in subsection (b)(2)(B), by inserting after “the date of enactment of this
Act” the following: “(less amounts therein as to which the United States has an
interest in subrogation pursuant to subsection (c) arising prior to the date of
entry of the judgment or judgments to be satisfied in whole or in part
hereunder)”;

(3) by redesignating subsections (d), (e), and (f) as subsections (e), (f), and (g),
respectively; and

(4) by inserting after subsection (c) the following new subsection (d):

“(d) DISTRIBUTION OF ACCOUNT BALANCES AND
PROCEEDS INADEQUATE TO SATISFY FULL AMOUNT OF
COMPENSATORY AWARDS AGAINST IRAN.—

“(1) PRIOR JUDGMENTS.—

“(A) IN GENERAL.—In the event that the Secretary determines that
90 percent of the amounts available to be paid under subsection (b)(2)
are inadequate to pay the total amount of compensatory damages
awarded in judgments issued as of the date of the enactment of this
subsection in cases identified in subsection (a)(2)(A) with respect to Iran,
the Secretary shall, not later than 60 days after such date, make payment
from such amounts available to be paid under subsection (b)(2) to each
party to which such a judgment has been issued in an amount equal to a
share, calculated under subparagraph (B), of 90 percent of the amounts
available to be paid under subsection (b)(2) that have not been
subrogated to the United States under this Act as of the date of
enactment of this subsection.

“(B) CALCULATION OF PAYMENTS.—The share that is payable to
a person under subparagraph (A), including any person issued a final
judgment as of the date of enactment of this subsection in a suit filed on
a date added by the amendment made by section 686 of Public Law
107-228, shall be equal to the proportion that the amount of unpaid
compensatory damages awarded in a final judgment issued to that
person bears to the total amount of all unpaid compensatory damages
awarded to all persons to whom such judgments have been issued as of
the date of enactment of this subsection in cases identified in subsection
(a)(2)(A) with respect to Iran.

Add. 2
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“(2) SUBSEQUENT JUDGMENT.—

“(A) IN GENERAL.—The Secretary shall pay to any person awarded a
final judgment after the date of enactment of this subsection, in the case
tiled on January 16, 2002, and identified in subsection (a)(2)(A) with
respect to Iran, an amount equal to a share, calculated under
subparagraph (B), of the balance of the amounts available to be paid
under subsection (b)(2) that remain following the disbursement of all
payments as provided by paragraph (1). The Secretary shall make such
payment not later than 30 days after such judgment is awarded.

“(B) CALCULATION OF PAYMENTS.—To the extent that funds are
available, the amount paid under subparagraph (A) to such person shall
be the amount the person would have been paid under paragraph (1) if
the person had been awarded the judgment prior to the date of
enactment of this subsection.

“(3) ADDITIONAL PAYMENTS.—

“(A) IN GENERAL.—Not later than 30 days after the disbursement of
all payments under paragraphs (1) and (2), the Secretary shall make an
additional payment to each person who received a payment under
paragraph (1) or (2) in an amount equal to a share, calculated under
subparagraph (B), of the balance of the amounts available to be paid
under subsection (b)(2) that remain following the disbursement of all
payments as provided by paragraphs (1) and (2).

“B) CALCULATION OF PAYMENTS.—The share payable under
subparagraph (A) to each such person shall be equal to the proportion
that the amount of compensatory damages awarded that person bears to
the total amount of all compensatory damages awarded to all persons
who received a payment under paragraph (1) or (2).

“(4) STATUTORY CONSTRUCTION.—Nothing in this subsection
shall bar, or require delay in, enforcement of any judgment to which this
subsection applies under any procedure or against assets otherwise
available under this section or under any other provision of law.

“(5) CERTAIN RIGHTS AND CLAIMS NOT RELINQUISHED.—
Any person receiving less than the full amount of compensatory
damages awarded to that party in a judgment to which this subsection
applies shall not be required to make the election set forth in subsection
(a)(2)(B) or, with respect to subsection (a)(2)(D), the election relating to
relinquishment of any right to execute or attach property that is subject
to section 1610(f)(1)(A) of title 28, United States Code, except that such
person shall be required to relinquish rights set forth—

“(A) in subsection (2)(2)(C); and

Add. 3
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“(B) in subsection (a)(2)(D) with respect to enforcement against property
that is at issue in claims against the United States before an international
tribunal or that is the subject of awards by such tribunal.

“(6) GUIDELINES FOR ESTABLISHING CLAIMS OF A RIGHT
TO PAYMENT.—The Secretary may promulgate reasonable guidelines
through which any person claiming a right to payment under this section
may inform the Secretary of the basis for such claim, including by
submitting a certified copy of the final judgment under which such right
is claimed and by providing commercially reasonable payment
instructions. The Secretary shall take all reasonable steps necessary to
ensure, to the maximum extent practicable, that such guidelines shall not
operate to delay or interfere with payment under this section.”.

(d) DEFINITIONS.—In this section, the following definitions shall apply:
(1) ACT OF TERRORISM.—The term ““act of terrorism” means—
(A) any act or event certified under section 102(1); or

(B) to the extent not covered by subparagraph (A), any terrorist activity
(as defined in section 212(a)(3)(B)(iii) of the Immigration and Nationality
Act (8 U.S.C. 1182(a)(3)(B)(ii1))).

(2) BLOCKED ASSET.—The term “blocked asset” means—

(A) any asset seized or frozen by the United States under section 5(b) of
the Trading With the Enemy Act (50 U.S.C. App. 5(b)) or under sections
202 and 203 of the International Emergency Economic Powers Act (50
U.S.C. 1701; 1702); and

(B) does not include property that—

(i) is subject to a license issued by the United States Government
for final payment, transfer, or disposition by or to a person
subject to the jurisdiction of the United States in connection with
a transaction for which the issuance of such license has been
specifically required by statute other than the International
Emergency Economic Powers Act (50 U.S.C. 1701 et seq.) or the
United Nations Participation Act of 1945 (22 U.S.C. 287 et seq.);
or
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(i) in the case of property subject to the Vienna Convention on
Diplomatic Relations or the Vienna Convention on Consular
Relations, or that enjoys equivalent privileges and immunities
under the law of the United States, is being used exclusively for
diplomatic or consular purposes.

(3) CERTAIN PROPERTY.—The term “property subject to the Vienna
Convention on Diplomatic Relations or the Vienna Convention on Consular
Relations” and the term “asset subject to the Vienna Convention on
Diplomatic Relations or the Vienna Convention on Consular Relations” mean
any property or asset, respectively, the attachment in aid of execution or
execution of which would result in a violation of an obligation of the United
States under the Vienna Convention on Diplomatic Relations or the Vienna
Convention on Consular Relations, as the case may be.

(4) TERRORIST PARTY.—The term “terrorist party” means a terrorist, a
terrorist organization (as defined in section 212(a)(3)(B)(vi) of the Immigration
and Nationality Act (8 U.S.C. 1182(a)(3)(B)(vi))), or a foreign state designated
as a state sponsor of terrorism under section 6(j) of the Export Administration
Act of 1979 (50 U.S.C. App. 2405(j)) or section 620A of the Foreign Assistance
Act of 1961 (22 U.S.C. 2371).
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28 U.S.C. § 1610(g)
(g) Property in certain actions.--

(1) In general.--Subject to paragraph (3), the property of a foreign state against
which a judgment is entered under section 1605A, and the property of an
agency or instrumentality of such a state, including property that is a separate
juridical entity or is an interest held directly or indirectly in a separate juridical
entity, is subject to attachment in aid of execution, and execution, upon that
judgment as provided in this section, regardless of--

(A) the level of economic control over the property by the government
of the foreign state;

(B) whether the profits of the property go to that government;

(C) the degree to which officials of that government manage the
property or otherwise control its daily affairs;

(D) whether that government is the sole beneficiary in interest of the

property; or

(E) whether establishing the property as a separate entity would entitle
the foreign state to benefits in United States courts while avoiding its
obligations.

(2) United States sovereign immunity inapplicable.--Any property of a foreign
state, or agency or instrumentality of a foreign state, to which paragraph (1)
applies shall not be immune from attachment in aid of execution, or execution,
upon a judgment entered under section 1605A because the property is
regulated by the United States Government by reason of action taken against
that foreign state under the Trading With the Enemy Act or the International
Emergency Economic Powers Act.

(3) Third-party joint property holders.--Nothing in this subsection shall be
construed to supersede the authority of a court to prevent appropriately the
impairment of an interest held by a person who is not liable in the action giving
rise to a judgment in property subject to attachment in aid of execution, or
execution, upon such judgment.
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31 C.F.R. § 544.201

(a) Except as authorized by regulations, orders, directives, rulings, instructions,
licenses or otherwise, and notwithstanding any contracts entered into or any license or
permit granted prior to the effective date, all property and interests in property that
are in the United States, that hereafter come within the United States, or that are or
hereafter come within the possession or control of U.S. persons, including their
overseas branches, of the following persons are blocked and may not be transferred,
paid, exported, withdrawn, or otherwise dealt in:

(1) Any person listed in the Annex to Executive Order 13382 of June 28, 2005
(70 FR 38567, July 1, 2005);

(2) Any foreign person determined by the Secretary of State, in consultation
with the Secretary of the Treasury, the Attorney General, and other relevant
agencies, to have engaged, or attempted to engage, in activities or transactions
that have materially contributed to, or pose a risk of materially contributing to,
the proliferation of weapons of mass destruction or their means of delivery
(including missiles capable of delivering such weapons), including any efforts to
manufacture, acquire, possess, develop, transport, transfer or use such items, by
any person or foreign country of proliferation concern;

(3) Any person determined by the Secretary of the Treasury, in consultation
with the Secretary of State, the Attorney General, and other relevant agencies,
to have provided, or attempted to provide, financial, material, technological or
other support for, or goods or services in support of, any activity or transaction
described in paragraph (a)(2) of this section, or any person whose property and
interests in property are blocked pursuant to this section; and

(4) Any person determined by the Secretary of the Treasury, in consultation
with the Secretary of State, the Attorney General, and other relevant agencies,
to be owned or controlled by, or acting or purporting to act for or on behalf of,
directly or indirectly, any person whose property and interests in property are
blocked pursuant to this section.

Note 1 to paragraph (a) of § 544.201: The names of persons listed in or designated
pursuant to Executive Order 13382, whose property and interests in property
therefore are blocked pursuant to paragraph (a) of this section, are published in the
Federal Register and incorporated into the Office of Foreign Assets Control's
Specially Designated Nationals and Blocked Persons List (“SDN List”) with the
identifier “[NPWMD].” The SDN List is accessible through the following page on the
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Office of Foreign Assets Control's Web site: http://www.treasury.gov/sdn.
Additional information pertaining to the SDN List can be found in Appendix A to
this chapter. See § 544.411 concerning entities that may not be listed on the SDN List
but whose property and interests in property are nevertheless blocked pursuant to
paragraph (a) of this section.

Note 2 to paragraph (a) of § 544.201: The International Emergency Economic Powers
Act (50 U.S.C. 1701-1706), in Section 203 (50 U.S.C. 1702), authorizes the blocking
of property and interests in property of a person during the pendency of an
investigation. The names of persons whose property and interests in property are
blocked pending investigation pursuant to paragraph (a) of this section also are
published in the Federal Register and incorporated into the SDN List with the
identifier “[BPI-NPWMD].”

Note 3 to paragraph (a) of § 544.201: Sections 501.806 and 501.807 of this chapter
describe the procedures to be followed by persons seeking, respectively, the
unblocking of funds that they believe were blocked due to mistaken identity, or
administrative reconsideration of their status as persons whose property and interests
in property are blocked pursuant to paragraph (a) of this section.

(b) The prohibitions in paragraph (a) of this section include, but are not limited to,
prohibitions on the following transactions when engaged in by a United States person
or within the United States:

(1) The making of any contribution or provision of funds, goods, or services
by, to, or for the benefit of any person whose property and interests in
property are blocked pursuant to paragraph (a) of this section; and

(2) The receipt of any contribution or provision of funds, goods, or services
from any person whose property and interests in property are blocked pursuant
to paragraph (a) of this section.

(c) Unless otherwise authorized by this part or by a specific license expressly
referring to this section, any dealing in any security (or evidence thereof) held
within the possession or control of a U.S. person and either registered or
inscribed in the name of, or known to be held for the benefit of, or issued by,
any person whose property and interests in property are blocked pursuant to
paragraph (a) of this section is prohibited. This prohibition includes but is not
limited to the transfer (including the transfer on the books of any issuer or
agent thereof), disposition, transportation, importation, exportation, or
withdrawal of, or the endorsement or guaranty of signatures on, any such
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security on or after the effective date. This prohibition applies irrespective of
the fact that at any time (whether prior to, on, or subsequent to the effective
date) the registered or inscribed owner of any such security may have or might
appear to have assigned, transferred, or otherwise disposed of the security.
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31 C.F.R. § 544.305

Except as otherwise provided in this part, the term interest, when used with respect to
property (e.g., “an interest in property”’), means an interest of any nature whatsoever,
direct or indirect.
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31 C.F.R. § 594.201

(a) Except as authorized by statutes, regulations, orders, directives, rulings,
instructions, licenses or otherwise, and notwithstanding any contracts entered into or
any license or permit granted prior to the effective date, property and interests in
property of the following persons that are in the United States, that hereafter come
within the United States, or that hereafter come within the possession or control of
U.S. persons, including their overseas branches, are blocked and may not be
transferred, paid, exported, withdrawn or otherwise dealt in:

(1) Foreign persons listed in the Annex to Executive Order 13224 of
September 23, 2001, as may be amended;

(2) Foreign persons determined by the Secretary of State, in consultation with
the Secretary of the Treasury, the Secretary of Homeland Security and the
Attorney General, to have committed, or to pose a significant risk of
committing, acts of terrorism that threaten the security of U.S. nationals or the
national security, foreign policy, or economy of the United States;

(3) Persons determined by the Secretary of the Treasury, in consultation with
the Secretary of State, the Secretary of Homeland Security and the Attorney
General, to be owned or controlled by, or to act for or on behalf of, any person
whose property or interests in property are blocked pursuant to paragraphs

(a)(1), @)(2), (a)(3), or (a)(4)(1) of this section; or

(4) Except as provided in section 5 of Executive Order 13224, any person
determined by the Secretary of the Treasury, in consultation with the Secretary
of State, the Secretary of Homeland Security and the Attorney General:

(i) To assist in, sponsor, or provide financial, material, or technological
support for, or financial or other services to or in support of:

(A) Acts of terrorism that threaten the security of U.S. nationals
or the national security, foreign policy, or economy of the United

States, or

(B) Any person whose property or interests in property are
blocked pursuant to paragraph (a) of this section; or
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(if) To be otherwise associated with any person whose property or
interests in property are blocked pursuant to paragraphs (a)(1), (2)(2),
(@)(3), or (2)(4)(i) of this section.

Note 1 to paragraph (a). Section 5 of Executive Order 13224, as amended, provides
that, with respect to those persons designated pursuant to paragraph (a)(4) of this
section, the Secretary of the Treasury, in the exercise of his discretion and in
consultation with the Secretary of State, the Secretary of Homeland Security and the
Attorney General, may take such other actions than the complete blocking of
property or interests in property as the President is authorized to take under the
International Emergency Economic Powers Act and the United Nations Participation
Act if the Secretary of the Treasury, in consultation with the Secretary of State, the
Secretary of Homeland Security and the Attorney General, deems such other actions
to be consistent with the national interests of the United States, considering such
tactors as he deems appropriate.

Note 2 to paragraph (a) of § 594.201: The names of persons whose property and
interests in property are blocked pursuant to § 594.201(a) are published in the Federal
Register and incorporated into the Office of Foreign Assets Control's Specially
Designated Nationals and Blocked Persons List (“SDN List”) with the identifier
“[SDGT].” The SDN List is accessible through the following page on the Office of
Foreign Assets Control's Web site: http://www.treasury.gov/sdn. Additional
information pertaining to the SDN List can be found in Appendix A to this chapter.

Note 3 to paragraph (a) of § 594.201: Sections 501.806 and 501.807 of this chapter
describe the procedures to be followed by persons seeking, respectively, the
unblocking of funds that they believe were blocked due to mistaken identity, or
administrative reconsideration of their status as persons whose property and interests
in property are blocked pursuant to paragraph (a) of this section.

(b) Unless otherwise authorized by this part or by a specific license expressly referring
to this section, any dealing in any security (or evidence thereof) held within the
possession or control of a U.S. person and either registered or inscribed in the name
of or known to be held for the benefit of any person whose property or interests in
property are blocked pursuant to § 594.201(a) is prohibited. This prohibition includes
but is not limited to the transfer (including the transfer on the books of any issuer or
agent thereof), disposition, transportation, importation, exportation, or withdrawal of
any such security or the endorsement or guaranty of signatures on any such security.
This prohibition applies irrespective of the fact that at any time (whether prior to, on,
ot subsequent to the effective date) the registered or inscribed owner of any such
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security may have or might appear to have assigned, transferred, or otherwise
disposed of the security.

Note 1 to § 594.201: The International Emergency Economic Powers Act (50 U.S.C.
1701-1706), in Section 203 (50 U.S.C. 1702), authorizes the blocking of property and
interests in property of a person during the pendency of an investigation. The names
of persons whose property and interests in property are blocked pending investigation
pursuant to paragraph (a) of this section also are published in the Federal Register and
incorporated into the SDN List with the identifier “[BPI-PA]” or “|[BPI-SDGT].”
The scope of the property or interests in property blocked during the pendency of an
investigation may be more limited than the scope of the blocking set forth in §
594.201(a). Inquiries regarding the scope of any such blocking should be directed to
OFAC's Sanctions Compliance & Evaluation Division at 202/622-2490.

Note 2 to § 594.201. The prohibitions set forth in this part are separate from and in
addition to other parts of 31 CFR chapter V| including but not limited to the
Terrorism Sanctions Regulations (part 595), the Terrorism List Government
Sanctions Regulations (part 596), and the Foreign Terrorist Organizations Sanctions
Regulations (part 597). The prohibitions set forth in this part also are separate and
apart from the criminal prohibition, set forth at 18 U.S.C. 2339B, against providing
material support or resources to foreign terrorist organizations designated pursuant to
section 219 of the Immigration and Nationality Act, as amended.
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31 C.F.R. § 594.306

Except as otherwise provided in this part, the term interest when used with respect to
property (e.g., “an interest in property”’) means an interest of any nature whatsoever,
direct or indirect.
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