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UNI TED STATES COURT OF | NTERNATI ONAL TRADE

BEFORE: HONORABLE JUDI TH M BARZI LAY, JUDGE

DEFENDERS OF W LDLI FE, ET AL., g
Plaintiffs, g
V. g Court No. 00-02-00060
PENELOPE D. DALTON, ET AL., g
Def endant s. g)

DEFENDANTS' MEMORANDUM | N OPPOSI TI ON TO
PLAI NTI FFS' RULE 56.1 MOTI ON
FOR JUDGVENT UPON THE AGENCY RECORD

In recognition of the fact that significant reductions in
dol phin nortality have been achieved by nations fishing for
yellowfin tuna in the eastern tropical Pacific Ocean ("ETP"),
Congress enacted the International Dol phin Conservation
Program Act ("I DCPA") "to elimnate the inport bans on tuna
fromthose nations that are certified to be in conpliance with
t he International Dol phin Conservation Program"™ H.R. Rep.

No. 105-74(1), at 11 (1997), reprinted in 1997 U.S.C.C.A.N.

1628. The International Dol phin Conservation Program ("I DCP")
is noteworthy in several respects: it is a conservation
program devel oped in cooperation with nations interested in
the ETP tuna fishery; the program garners the support of nmany

of our Nation's nobst respected environnental organizations;



and, nost inportantly, the program has reduced dol phin
nortality associated with tuna fishing in the ETP to |l ess than
2,000 per year. Anpng the international nanagenent reginmes in
effect today, the IDCP is exenplary both in terns of its
mul til ateral approach as well as its success in achieving its
conservation goal .

Plaintiffs, Defenders of Wldlife, et al. ("Defenders"),
now seek to disrupt the IDCP by challenging three
adm ni strative determ nati ons associated with that program
Specifically, Defenders have filed a Rule 56.1 notion for
j udgnment upon the agency record that challenges: (1) certain

aspects of Taking of Marine Mammls Incidental to Conmerci al

Fi shing Operations; Tuna Purse Seine Vessels in the Eastern

Tropical Pacific Ccean (ETP), 65 Fed. Reg. 30 (Jan. 3, 2000)

("Interim-Final Rule™); (2) the Governnent's application of

t he National Environmental Policy Act ("NEPA") to the Interim

Final Rule and the Agreenment on the IDCP; and (3) the

affirmative finding rendered by the United States Departnent
of Commerce ("Comrerce") with respect to the Governnent of
Mexi co.

We oppose the notion. As we will denonstrate, the
chal | enged determ nations are not arbitrary, capricious, an

abuse of discretion, or otherwi se not in accordance with | aw.



Thus, the Court should deny the notion in all respects and

dism ss this action.



| . STATEMENT PURSUANT TO RULE 56.1(C)

A. The Adm ni strative Determ nati ons Under Revi ew

The adm nistrative determ nati ons under review are (1)

Taki ng of Marine Manmal s Incidental to Commercial Fishing

Operations; Tuna Purse Seine Vessels in the Eastern Tropical

Pacific Ocean (ETP), 65 Fed. Reg. 30 (Jan. 3, 2000) ("Interim-

Final Rule'™) (Def. App. 1); (2) the Environnental Assessnent

("EA") prepared by Commerce for purposes of the InterimFinal

Rul e (Def. App. 2) and the absence of an EA for the Agreenent
on the IDCP; and (3) the affirmative finding rendered by
Comrerce with respect to the Governnent of Mexico (Def. App.
3).

B. The | ssues Presented For Revi ew

1. VWhet her the InterimFinal Rule is in accordance with

| aw.
2. Whet her (a) the EA prepared by Conmerce for purposes

of the InterimFinal Rule is arbitrary, capricious, an abuse

of discretion and otherwi se in accordance with |aw, and (b)

t he

United States Departnment of State ("State") had an obligation

to adhere to NEPA for purposes of the Agreement on the | DCP.
3. Whet her the affirmative finding rendered by Commrerce

with respect to the Governnent of Mexico is arbitrary,



capricious, an abuse of discretion, or otherwi se not in

accordance with | aw.

1. STATEMENT OF FACTS

A. The Relevant Statutory Language, Legislative

History, And International Agreements And

Declarations

In 1972, Congress enacted the Marine Mammal Protection
Act of 1972 ("MMPA™). Pub. L. No. 92-522, 86 Stat. 1027
(1972). The main purpose of this law was to protect marine
mammals by, among other things, establishing a moratorium upon
the taking and importation of marine mammals. Specifically,
the law created a ban upon "the importation of commercial fish
or products from fish which have been caught with commercial
fishing technology which results in the incidental kill or
incidental serious injury of ocean mammals In excess of United
States standards.”™ 1d. at § 101(a)(2), 86 Stat. at 1030

(codified at 16 U.S.C.A. 8§ 1371(a)(2) (West 2000)).!

! Copies of the portions of the session laws referenced in
this brief are reproduced in Defendants® Filing Of Statutory



Provisions Cited In Defendants® Response In Opposition To
Plaintiffs®™ Motion For Temporary Restraining Order, filed with
the Court on April 14, 2000. Copies of the portions of the
United States Code Annotated referenced in this brief are
reproduced in Defendants®™ Appendix 6.



In 1984, Congress enacted the Act of July 17, 1984 (''1984
Act™). Pub. L. No. 98-364, 98 Stat. 440 (1984). By this Act,
Congress amended section 101(a)(2) of the MMPA to require
governments of nations that export yellowfin tuna harvested in
the purse seine fishery in the ETP to provide documentary
evidence that the government has adopted a regulatory program
governing the taking of marine mammals that is comparable to
that of the United States and the average rate of incidental
taking of the harvesting nations is comparable to that of the
United States. 1d. at § 101, 98 Stat. at 440.

A "purse seine” is a type of commercial fishing net
(called a "seine™) that is placed In the water around a school
of fish. Once the net is lowered into the water, it hangs
much like a curtain around the school. A drawstring around
the bottom of the net is then closed (“"pursed') to capture the
target fish as well as any non-target species caught in the
net. One strategy used by purse seine fishermen in the ETP is
to deploy their nets around groups of dolphins because
dolphins tend to swim above schools of tuna. 1In the early
1970"s, an estimated 350,000 dolphins were killed annually in
purse seine nets; by 1998, dolphin mortality was reduced to

approximately 2,000 per year. See generally Taking of Marine

Mammals Incidental to Commercial Fishing Operations; Tuna




Purse Seine Vessels in the Eastern Tropical Pacific Ocean

(ETP); Initial Finding, 64 Fed. Reg. 24590 (May 7, 1999); H.R.

Rep. No. 105-74(1), at 11-12, 1997 U.S.C.C.A_N. at 1629-30.

In 1988, Congress enacted the Marine Mammal Protection
Act Amendments of 1988 (""MMPA/1988"). Pub. L. No. 100-711,
102 Stat. 4755 (1988). In relevant part, the MMPA/1988
amended the MMPA by specifying criteria that must be satisfied
in order for the regulatory program of a tuna harvesting
nation to be considered comparable to that of the United
States. 1d. at 8 4, 102 Stat. at 4765.

In 1990, Congress enacted the Dolphin Protection Consumer
Information Act ("DPCIA™). Pub. L. No. 101-627, § 901, 104
Stat. 4465 (1990). This law made it a violation of section 5
of the Federal Trade Commission Act for any producer,
importer, exporter, distributor, of seller of any tuna product
sold or exported from the United States to label that product
as "dolphin-safe”™ if the product contains tuna harvested (1)
upon the high seas by a vessel engaging in driftnet fishing;
or (2) in the ETP by a vessel using purse seines (unless the
product is accompanied by various statements demonstrating
that no dolphin was intentionally encircled during the trip in
which the tuna was caught).

In August 1990, Mexico was embargoed pursuant to the



MMPA/1988 for not achieving comparability with the U.S. tuna
fleet. H.R. Rep. No. 105-74(l), at 13, 1997 U.S.C.C._A_N. at
1631. Subsequently, Mexico requested that a dispute
settlement panel be established pursuant to the General
Agreement on Tariffs and Trade ("GATT"). The GATT panel
issued a decision in favor of Mexico, but that decision was
not adopted by the GATT Council. ™At present, Mexico has not
reinstituted the challenge to the World Trade Organization,
which is the successor to GATT." 1I1d. at 14, 1997 U.S.C.C.A.N.
at 1632.

In 1992, Congress enacted the International Dolphin
Conservation Act of 1992 ("IDCA™). Pub. L. No. 102-523, 106
Stat. 3425 (1992). The IDCA amended the MMPA to (1) impose a
five-year moratorium upon the harvesting of tuna with purse
seine nets deployed on or to encircle dolphins; and (2) lift
the tuna embargo for those nations that made a declared
commitment to implement the moratorium and take other steps to
reduce dolphin mortality. No nation issued an intent to honor
the provisions of the IDCA. H.R. Rep. No. 105-74(1), at 14,
1997 U.S.C.C.A_N. at 1632.

In June of 1992, the United States and certain other
nations entered into a non-binding agreement (the La Jolla

Agreement) that set forth a wide range of undertakings to



protect dolphins from harm in the ETP purse seine fishery,
including a schedule for significant reductions in dolphin
mortality. AR 111-31 (Def. App. 9).

In 1993, the European Union brought a GATT challenge
relating to the tuna embargo provisions of the MMPA and
related legislation. Again, a GATT panel ruled against the
United States, but the GATT Council did not adopt that
decision.

In October of 1995, the United States and eleven other
nations signed the Panama Declaration. AR 1V-64 (Def. App.-
10). Other nations made commitments to strengthen the
protection of dolphins and negotiate a new binding agreement
to establish the IDCP, but only if the United States amended
its laws to (1) lift the embargoes imposed under the MMPA; (2)
permit the sale of both dolphin-safe and non-dolphin safe tuna
in the U S. market; and (3) change the definition of "dol phin-
safe tuna" to nean "tuna harvested w thout dol phin nortality.”

In 1997, Congress enacted the International Dol phin
Conservation Program Act ("IDCPA"). Pub. L. No. 105-42, 111
Stat. 1122 (1997). The three purposes of the |IDCPA were to
(1) give effect to the Declaration of Panama; (2) recognize
that nations fishing for tuna in the eastern tropical Pacific

OCcean have achi eved significant reductions in dol phin

10



nortality; and (3) elinmnate the ban on inmports of tuna from
t hose nations in conpliance with the IDCP. [d. at § 2, 111
Stat. at 1122. The |IDCP was defined as the La Jolla
Agreement, as formalized, nodified, and enhanced by the

Decl aration of Panama. |1d. at § 3, 111 Stat. at 1123
(codified at 16 U.S.C. A. § 1362(28)).

The I DCPA revised the criteria for banning inmports by
amendi ng the MVWA. Pursuant to this anmendnment, nations are
permtted to export tuna to the United States if a nation
provi des docunentary evidence that it (1) participates in the
| DCP and is a nenber (or applicant nmenber) of the Inter-
American Tropical Tuna Commission; (2) is neeting its
obl i gati ons under the IDCP and the Inter-Anmerican Tropical
Tuna Commi ssion; and (3) does not exceed certain dol phin
mortality limts. [|d. at &8 4, 111 Stat. at 1123-1124
(codified at 16 U.S.C. AL 1371(a)(2)(B)).

The | DCPA al so provided for a change in the "dol phin-
safe" | abeling standard by amending the DPCIA. Pursuant to
this amendnment, the Secretary of Commerce was directed to nake
an initial and final finding "whether the intentional
depl oynment on or encirclenent of dol phin with purse seine nets
is having a significant adverse inpact on any depl eted dol phin

stock in the eastern tropical Pacific Ocean.” These findings
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woul d be used to determ ne whether to revise the definition of
"dol phin-safe" tuna. |1d. at § 5, 111 Stat. at 1125-1129
(codified at 16 U.S.C. A. § 1385(d)).

The |1 DCPA provided that it would become effective upon
the date that the Secretary of State certifies that a |egally-
bi ndi ng i nstrunment establishing the | DCP has been adopted and
isin force. 1d. at § 8 111 Stat. at 1139. "In My 1998,
ei ght nations, including the United States, signed a binding,

i nternational agreenment to inplement the IDCP." InterimFinal

Rule, 65 Fed. Reg. at 31. "The Agreenent on the | DCP becane
effective on February 15, 1999, after four nations (United
St at es, Panamm, Equador, and Mexico) deposited their
instrunents of ratification, acceptance, or adherence with the
depository for the agreement." [1d.

Acconpanyi ng the | DCPA was House Report No. 105-74. H.R.

Rep. No. 105-74 (1997), reprinted in 1997 U.S.C.C.A.N. 1628

(Def. App. 7).

Part | of the House Report was generated by the House
Committee on Resources. |In discussing the background and need
for this |egislation, the Resources Conm ttee noted that
“[t]he current |evel of dolphin nortality for 1996 was 2, 547

animals, a |level considered to be bel ow bi ol ogi cal

significance."” 1d. at 12, 1997 U.S.C.C.A_N. at 1630 (emphasis

12



added).?

Part Il of the House Report was generated by the House
Committee on Ways and Means. The Committee stated its belief
"that if countries are in conpliance with the nultil ateral
standard for the fishing of yellowfin tuna as nenorialized in
the I nternational Dol phin Conversation Program then the
i nport ban should not apply.” 1d. at 4, 1997 U.S.C.C.A_N. at
1659-60. In addition, "[r]eplacement of the unilateral U.S.
standard with the international IDCP standard should serve as
an equal incentive while, at the same time, putting the United
States in compliance with its international agreements.™ Id.,
1997 U.S.C.C.A_.N. at 1660. The Committee further stated its
belief ""that enforcement actions are the most effective when
they are based on international consensus, and that such
consensus would be more constructive to effective management
of the ETP tuna fishery by all countries concerned."” 1d. at
5, 1997 U.S.C.C.A_N. at 1661.

In May 1998, eight nations, including the United States,

2 Compare this number to 1,436, the 1999 dolphin mortality
estimate In the eastern Pacific Ocean purse seine tuna fishery
as reported by the Inter-American Tropical Tuna Commission.
Loy Declaration (Def. App. 5) at attachment.
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signed a binding, international agreenment to inplenment the
IDCP. AR VII|-97 (Def. App. 11).

B. The Initial Finding |Issued By The Departnent Of

Commer ce

On May 7, 1999, Commerce (acting through the National
Marine Fisheries Service ("NMFS"), National Cceanic and
At rospheric Adm nistration ("NOAA")) published its initial
finding pursuant to the I DCPA. Commerce concluded that there
is insufficient evidence to conclude that intentional
depl oynent on or encirclenment of dol phins with purse seine
nets is having a significant adverse effect on any depleted
dol phin stock in the eastern tropical Pacific Ocean. Taking

of Marine Mammals Incidental to Commercial Fishing Operations;

Tuna Purse Seine Vessels in the Eastern Tropical Pacific Ocean

(ETP); Initial Finding, 64 Fed. Reg. 24590, 24591 (May 7,

1999) ("Initial Finding™) (Def. App. 12). That finding was

challenged by a group of individuals and non-gover nnent al
organi zations (many of whomare plaintiffs in this action) in
the United States District Court for the Northern District of
California, which rendered its decision on April 11, 2000.

Brower v. Daley, 93 F. Supp.2d 1071 (N.D. Cal. 2000), appeal

docketed, No. 00-15968 (9th Cir. May 24, 2000).

C. The InterimFinal Rule |Issued By The Departnment O
Commer ce
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On June 14, 1999, Commerce published a proposed rule to

i npl ement the | DCPA. Taking of Marine Mammals Incidental to

Comrerci al Fishing Operations; Tuna Purse Seine Vessels in the

Eastern Tropical Pacific Ocean (ETP), 64 Fed. Reg. 31806 (June

14, 1999) ("Proposed Rule") (Def. App. 13). Commerce invited

the public to provide their views with respect to the Proposed

Rul e.

On July 9, 1999, the Center for Marine Conservation

("CvC") filed coments with respect to the Proposed Rule. AR

XX-849 (Def. App. 14). CMC stated that "[i]t is clear that
t he National Marine Fisheries Service (NMFS) has given a great
deal of thought and conducted extensive background research to
devel op these regulations.” 1d. at 1. CMS also stated that
it "supports NMFS's interpretation in the proposed rule that
requires that the backdown procedure be conpleted no |ater
t han one-hal f hour after sundown for every set encircling
dol phins." 1d. at 4 (enphasis in original).

After receiving and considering numerous conments,
Commerce then published its interimfinal rule. Taking of

Mari ne Mammal s I ncidental to Commercial Fishing Operations;

Tuna Purse Seine Vessels in the Eastern Tropical Pacific Ccean

(ETP), 65 Fed. Reg. 30 (Jan. 3, 2000) ("Interim-Final Rule™)
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(Def. App. 1).

D. The Affirmative Finding And Removal Of The Tuna
Embargo For Mexico

On April 12, 2000, Comrerce found "that the docunentary
evi dence before NVMFS denonstrates that the Governnent of
Mexi co nmeets the requirements of MWPA section 101(a)(2)(B) and
(C) to inmport into the U S. yellowfin tuna harvested in the
ETP by purse seine vessels.” AR MAF 50 (Def. App. 3). Notice

of this finding was published in the Federal Register on Muy

8, 2000. Taking and Inporting of Marine Mammls, 65 Fed. Reg.

26585 (May 8, 2000) (Def. App. 4).

E. Counter - Statenent Of Facts

In its statenent of facts, Defenders make certain
assertions that require correction or clarification.

On page 3 of its brief, Defenders assert that there
purportedly exists a "dol phin carnage" because "dol phins are
chased for several hours by helicopters and speedboats,
subj ected to expl osive bonb devices, and surrounded by m | e-
| ong nets that frequently entangle them" This assertion
ignores the fact that (1) Congress was aware of the practice
"for large tuna purse-seine vessels to deploy severa

speedboats and a helicopter in a high-speed, non-stop chase"
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(H R Rep. No. 105-42(1), at 64, 1997 U.S.C.C. A N. at 1653
(di ssenting views)), but took no action in response; (2)
"[t] he use of explosive devices is prohibited during all tuna
purse seine operations that involve mari ne manmal s" (50 C. F. R
§ 216.24(b)(8)(iii)); and (3) while Congress stated that it is
the policy of the United States that the U.S. market does not
act an incentive for the harvesting of tuna with driftnets (16
US. CA 8 1411(b)(3)) (a policy that Comrerce incorporated in
its regulations at 50 C.F. R 8§ 216.24(f)(7)(ii)), Congress did
not otherw se express an opinion regarding the perm ssible
| ength of purse seine nets.

Also on page 3 of its brief, Defenders assert that at
| east three popul ations of ETP dol phins have been desi gnated
as "depl eted" pursuant to the MWPA. However, in enacting the
| DCPA, Congress was aware of the fact that certain dol phin
species in the ETP were depleted. See H R Rep. No. 105-
74(1), at 15, 1997 U S.C.C. A N. at 1633 ("the National Marine
Fi sheries Service (NMFS) notes that the rebuil ding of one of
the two stocks which are consi dered depleted, the northeastern
spotted dol phin, will not be adversely affected by the
continued practice of encircling dolphins"). This fact did
not deter Congress from enacting the | DCPA. Rather, Congress

found that it was "inportant to note that none of the dol phin
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stocks in the ETP are consi dered endangered or threatened."”
1d.

On page 6 of its brief, Defenders assert that "[t]he
| egi sl ative | anguage and history of the IDCPA is clear that
whi | e Congress wanted to give effect to the Panama
Declaration, it also expressly reserved the right and
authority to nake key changes that would allow the U S. market
to act as an incentive for dol phin and ecosystem protection in
the ETP." VWhile it is true that Congress viewed the U. S.
mar ket as an incentive for foreign nations (see H R Rep. No.
105-74(1), at 23, 1997 U S.C.C A N at 1640 ("provisions in
the MWPA that inpose a ban on the inports of tuna from nations
fishing in the ETP have served as an incentive to reduce
dol phin nortalities”)), it is equally true that Congress
intended the IDCP to serve as the benchmark for determ ning
whet her the ban upon inports should be lifted (see H R Rep.
No. 105-74(11), at 4, 1997 U S.C.C A N at 1659 ("The
Commi ttee believes that if countries are in conpliance with
the nultilateral standard for the fishing of yellowfin tuna as
menorialized in the International Dol phin Conservation
Program then the inport ban should not apply")). Stated
differently, "[r]eplacenment of the unilateral U S. standard

with the international |IDCP standard should serve as an equal
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incentive while, at the sanme time, putting the United States
in conpliance with its international agreenents.”
I d. (enphasis added).

Also on page 6 of its brief, Defenders state that the
Agreenent on the IDCP, "which was not ratified by the Senate
and is not a treaty, becane effective in March 1999." It
shoul d be noted, however, that Congress specifically directed
the Secretary of State to "secure a binding international
agreenment to establish an International Dol phin Conservation
Program. . . ." Pub. L. No. 105-42 at 8§ 6, 111 Stat. at 1130
(codified at 16 U.S.C. A. 8§ 1412). Moreover, the Agreenent on
the | DCP becane effective with respect to the United States on

February 15, 1999. InterimFinal Rule, 65 Fed. Reg. at 31.

On page 7 of its brief, Defenders assert that "Defendants
never provided public notice or coment on the draft
Envi ronment al Assessnment (EA) pursuant to NEPA." W disagree.

See Proposed Rule, 64 Fed. Reg. at 31811 ("In these tracking

and verification regulations and the Environnental Assessnent

analyzing this program NMS has addressed each subsection of
section (f) of the DPCIA . . .") (enphasis added).

1.  SUMMARY OF THE ARGUMENT

1. The InterimFinal Rule is in accordance with | aw.
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The regul ation addressi ng sundown sets properly requires
conpl etion of those sets 30 m nutes after sundown. The
reference in the statute to 30 m nutes before sundown is a
drafting error as denonstrated by (1) Congress' use of the 30
m nutes "after" standard in previous Acts; and (2) the
reference in the IDCPA | egislative history to 30 m nutes
"after” sundown. Even if Congress had expressed a desire in
the I DCPA for Comerce to i ssue regul ations containing a cut-
of f period of 30 m nutes "before" sundown, the 30 ni nutes
"after"” standard is still in accordance with | aw because (1)
the | DCPA permits Commerce to adjust its regulations
pertaining to fishing gear, fishing vessels and fishing
practices to the extent the adjustnents are consistent with
the IDCP (16 U.S.C. A. § 1413(a)(2)(C)); and (2) the Agreenent
on the IDCP utilizes the 30 mnutes "after"” standard.

The regul ation addressing extraordinary circunstances is
in accordance with law. The statute authorized Conmerce to
i ssue regulations and to revise those regul ations, as may be
appropriate, to inplenment the IDCP. 16 U . S.C. A 8§ 1413(a)(1).

Comrerce's regul ation properly inplenments a provision
addressi ng extraordi nary circunstances that is contained in
t he Agreenent on the | DCP.

The regul ation addressing dolphin nortality limts

20



("DMLs") is in accordance with law. 16 U S.C. 8§
1371(a)(2)(B)(iii) may be fairly read as requiring a
harvesting nation to adhere to the IDCP's national allocation
systemonly to the extent that such a national system exists.

The regul ation addressing the taking of prohibited
dol phins "not readily observable" at the start of a set is in
accordance with law. The statute only prohibits the nmaking of
"intentional" sets upon dol phins after reaching the pertinent
limts. The situation contenplated by the regul ati on does not
i nvol ve an intentional set upon a prohibited stock. Rather,
it involves the situation where a prohibited stock was not
"reasonably observable" prior to the start of a set.

The regul ations properly require annual affirmative
findings with docunentary evidence provided by the governnent
of a harvesting nation every five years. To the extent that
Commerce needs information to nake its findings at tines other
t han every five years, it can obtain this information from
ot her sources (i.e., State or the IATTC). Moreover, Conmerce
has retained the discretion to request information fromthe
harvesting nation at any tine.

The regul ation addressing tracking and verification is in
accordance with law. Commerce's tracking and verification

program tracks "dol phi n-safe” and "non-dol phin safe" tuna
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during fishing, offloading and canning. The program
effectively tracks inported tuna. The program al so contains
effective verification procedures.

2. The Governnent's application of NEPA to the Interim

Final Rule and the Agreement on the |IDCP should be sustained.

The environnmental assessnment ("EA") prepared by Commrerce

for purposes of the InterimFinal Rule is not arbitrary,

capricious, an abuse of discretion, or otherwise not in
accordance with law. Defenders argue that the alternatives to

the InterimFinal Rule considered by Comrerce were

"unreasonably limted." However, regulations issued by the
Counci|l on Econom c Quality have interpreted that statutory
phrase "to the full est extent possible” (42 U S.C. 8§ 4332) as
meani ng that an agency nust conmply with section 4332 unl ess
existing |l aw expressly prohibits or nmakes conpliance

i npossi ble. Each of the alternatives proffered by Defenders
is either inconsistent with the | DCPA, the Agreenent on the

| DCP, or bot h.

The United States Departnment of State did not have an
obligation to initiate the NEPA process with respect to the
Agreenent on the IDCP. The negotiation and conclusion of the
Agreement on the IDCP did not constitute a major Federal

action significantly affecting the quality of the hunman
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envi ronnent. NEPA should not be construed as requiring the
preparation of either an EA or an EIS with respect to the
Agreenent because such a construction would inmproperly inmpinge
upon the exclusive power of the Executive Branch to negotiate
international agreements. Finally, Defenders never argued
before State that a NEPA anal ysis was required before
concludi ng the Agreenment on the I DCP. Thus, Defenders have
failed to exhaust their adm nistrative remedi es concerning
this issue.

3. The Affirmative Finding with respect to the
Governnment of Mexico is not arbitrary, capricious, an abuse of
di scretion, or otherwise not in accordance with law. 1In its
determ nati on, Commerce found that the docunmentation submtted
by the Governnment of Mexico satisfied the statutory
requi renments of 16 U. S.C. A, 8 1371(a)(2). Defenders have not
denonstrated any error in these findings.

4. In the event that the Court finds error with respect
to any of the challenged adm nistrative determ nations, it
should remand the matter for further proceedings while

permtting the InterimFinal Rule and the Affirmative Finding

for Mexico to remain in effect. \While arguing that the

InterimFinal Rule and the Affirmative Finding should be "set

asi de," Defenders have not presented evidence that irreparable
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infjury will result in the absence of this relief. In
contrast, the Government is providing the Court with the
Decl aration of Alan P. Larson, Under Secretary for Econom c,
Busi ness and Agricultural Affairs of the U S. Departnent of
State. M. Larson's declaration establishes that the foreign
policy concerns identified by the Governnent in April, 2000
still exist today.

V. ARGUVENT

A. The Standard Of Revi ew

In an action instituted pursuant to 28 U S.C. 8§ 1581(i),
“"the Court of International Trade shall review the matter as
provided in section 706 of title 5." 28 U S.C. 8§ 2640(e).
Thus, the Court should sustain the challenged adm nistrative
determ nation unless it is "arbitrary, capricious, an abuse of
di scretion, or otherwi se not in accordance with law." 5
U.S.C. 8§ 706(2)(A).

Applying this standard of review, an adm nistrative
action is to be upheld if the agency has "consi dered the
rel evant factors and articulated a rational connection between

the facts found and the choice nade." Baltinmre Gas &

Electric v. NR D.C., 462 U. S. 87, 105 (1983). The Court has

recogni zed that this standard is "highly deferential” to the

adm ni strative agency's factual findings. Shakeproof
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| ndustrial Products Division of Illinois Tool Wrks Inc. v.

United States, 104 F.3d 1309, 1313 (Fed. Cir. 1997). In other

words, of all the avail able standards of review, the arbitrary
and capricious standard gives the "narrowest |atitude"” to a

reviewi ng court. SSIH Equi pnent S.A. v. United States

| nt ernational Trade Conm ssion, 718 F.2d 365, 383 (Fed. Cir.

1983) (additional coments of Judge Nies).

B. The Rel evant Statutory Criteria

The statute directs the Secretary of the Treasury to "ban
the inportation of commercial fish or products fromfish which
have been caught with comrercial fishing technology which
results in the incidental kill or incidental serious injury of
ocean mammal s in excess of United States standards." 16

U S.CA 8§ 1371(a)(2).

This inmport ban does not apply in the case of yellowfin
tuna harvested with purse seine nets in the ETP if the
governnment of the exporting nation provides Conmerce with
docunmentary evidence that: (1) the tuna or tuna products (a)
were not banned frominportation before the effective date of
section 4 of the IDCPA; and (b) were harvested by vessels of a
nation that participates in the IDCP and is either a nmenber of

the Inter-Anmerican Tropical Tuna Comm ssion ("IATTC') or has

initiated all steps required of applicant nations; (2) the
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exporting nation "is nmeeting the obligations of the

| nt er nati onal Dol phin Conservation Program and the obligations
of menmbership in the Inter-American Tropical Tuna Conm ssion,
including all financial obligations”; and (3) "the total

dol phin nortality limts, and per-stock per-year dol phin
nortality limts permtted for that nation's vessels under the
| nt ernati onal Dol phin Conservation Program do not exceed the
l[imts determ ned for 1997, or for any year thereafter,
consistent with the objective of progressively reducing

dol phin nortality to a | evel approaching zero and the goal of
elimnating dol phin nortality, and requirenents of the

I nt ernati onal Dol phin Conservation Program. . . ." 16

U S.CA 8§ 1371(a)(2)(B).

The statute specifies that Commerce may not accept
document ary evidence froma nation that seeks to export
yellowfin tuna to the United States if (1) the governnent of
t he harvesting nation does not provide directly, or authorize
the ATTC to rel ease, conplete and accurate information to
Comrerce in a tinmely manner to allow the agency to deterni ne
whet her (a) the harvesting nation is in conpliance with the
| DCP; and (b) the tracking and verification requirements of 16
U S C A § 1385(f) have been net; or (2) Comrerce finds that

the harvesting nation is not in conpliance with the | DCP
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"after taking into consideration such information, findings of
the Inter-American Tropical Tuna Conm ssion, and any ot her

rel evant information, including information that a nation is
consistently failing to take enforcenent actions which

di m nish the effectiveness of the International Dol phin
Conservation Program. . . ." 16 U S.C A § 1371(a)(2)(C).

In the | DCPA, Congress directed the Secretary of State to
"seek to secure a binding international agreenent to establish
an I nternational Dol phin Conservation Program. . . ." 16
US CA § 1412. Congress also directed Commerce to "issue
regul ati ons, and revise those regul ations as nay be
appropriate, to inplenent the International Dol phin
Conservation Program"™ 16 U S.C A 8 1413(a)(1).

C. The InterimFinal Rule Is In Accordance Wth Law

It is established that "[r]Jegulations promulgated
pursuant to rulemaking authority granted to administrative
agencies are analyzed under the two-step procedure established
in the Supreme Court®s Chevron decision . . . ." Haggar

Apparel Co. v. United States, 222 F.3d 1337, 1340 (Fed. Cir.

2000). If the statute is silent or ambiguous with respect to
the specific issue, "our inquiry is confined to the question
of whether the agency®s interpretation of the statute is

"inconsistent with [the] statutory mandate or . . .
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frustrate[s] the congressional policy underlying a statute.

Id. at 7 (quoting Bureau of Alcohol, Tobacco & Firearms v.

Federal Labor Relations Authority, 464 U.S. 89, 97 (1983)).

"That i1s, we have refused to defer to an agency"s
interpretation of a statute, as expressed in duly-promulgated
regulations, only when such an interpretation was "contrary to
the intent of [C]ongress, as divined from the statute and its

legislative history."" 1d. (quoting Muwwakkil v. Office of

Personnel Management, 18 F.3d 921, 925 (Fed. Cir. 1994)); see

also Consumer Products Division, SCM Corp. v. Silver Reed

America, Inc., 753 F.2d 1033, 1039 (Fed. Cir. 1985) ("In

determining whether a regulation is reasonable, we must give
considerable deference to the expertise of the agency, i.e.,

the "masters of the subject®') (quoting National Muffler

Deallers Ass™"n v. United States, 440 U.S. 472, 477 (1979)).

In Iight of these standards, Defenders' various argunments

fail to denmonstrate error in the InterimFinal Rule.

1. Sundown Set s

In the InterimFinal Rule, 65 Fed. Reg. at 51 (to be

codified at 50 C.F. R 8§ 216.24(c)(6)(iii)), Commerce provided
that "[o]n every set encircling dol phin, the backdown
procedure nmust be conpleted no later than one-half hour after

sundown (enmphasi s added). This regulation is in
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accordance with | aw.

"It is well settled |law that the plain and unanbi guous
meani ng of the words used by Congress prevails in the absence
of a clearly expressed legislative intent to the contrary."

Newman v. Teigeler, 898 F.2d 1574, 1576 (Fed. Cir. 1990)

(citations omtted). When the structure, |anguage, and
subj ect matter of a statute reveal "obvious m stakes,"
however, a court may interpret the statute so as to correct

t hose m stakes. Bohac v. Dep't of Agriculture, 239 F.3d 1334,

1337 (Fed. Cir. 2001) (quoting United States v. Colon-Otiz,

866 F.2d 6, 10 (1st Cir.), cert. denied, 490 U S. 1051

(1989)), for the proposition that "'an inadvertent drafting
error” should be stricken fromthe statute and that "'in
| egislative (as in judicial) affairs, allowance nust be made
for human error and i nadvertence'").

In this case, section 6 of the | DCPA directed Commerce to
i ssue regul ations "ensuring that the backdown procedure during
sets of purse seine net on marine manmmals is conpl eted and
rolling of the net to sack up has begun no later than 30
m nutes before sundown . . . ." Pub. L. No. 105-42 at § 6,
111 Stat. at 1131 (codified at 16 U S.C. A. 8§ 1413(a)(2)(B)(Vv))
(enphasi s added). In promulgating subsection

216.24(c)(6)(iii), Comrerce was well-aware of this provision,

29



but concluded that the phrase "30 m nutes before sundown" was

a drafting error upon the part of Congress. See InterimFinal

Rul e, 65 Fed. Reg. at 39 ("Since no congressional reports or
col l oquy indicated that this 'revision' was adopted
pur posefully, NMFS concl udes the | anguage in the |IDCPA stating
t hat backdown procedures nust be conpleted no | ater than one-
hal f hour before sundown rmust have been a drafting error").
The traditional tools of statutory construction support the
concl usion that Congress did not intent to utilize the word
"before" for purposes of establishing the cut-off period for
sundown sets.

Prior legislative enactnments reveal that Congress has
al ways i ntended for backdown procedures to be conpleted 30
m nutes after sundown. The sundown set provisions were first
created in the MVWA/ 1988. At that time, Congress expressed a
concern about the high porpoise nortality associated with
sundown sets. H R Rep. No. 100-970, at 31 (1988), reprinted
in 1988 U.S.C.C. A N 6154, 6172. The Conm ttee on Merchant
Marine and Fisheries stated that it did not specifically
define the phrase "sets of the purse seine net on marine
mammal s are conpl eted, " expecting that Comrerce woul d define
t hat phrase during its rul emaking process. [d. However, it

did intend "that the back-down procedures would be conpl eted
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and the net would be close to the seine vessel by 30 m nutes
after sundown, recognizing that the net may not be totally
aboard the vessel." 1d. (enphasis added). This standard was
crafted to "ensure that tuna fisherman have conpl eted those
procedures necessary to rel ease porpoise in the net before
dark while allowing themto finish taking tuna out of the
net." 1d. As a result, in the MWA/ 1988, Congress directed
Comrerce to "prescribe regulations to ensure that the backdown
procedure during sets of the purse seine net on mari ne mamml s
is conpleted and rolling of the net to sack up has begun no
|ater than thirty mnutes after sundown."™ Pub. L. No. 100-
711, 8 4, 102 Stat. 4755, 4767 (1988) (enphasis added).

The | egislative history that acconpani ed the | DCPA
clearly reveals that Congress intended to continue this 30
m nutes "after" sundown standard. When describing the
regul ati ons that would be pronul gated by Commrerce, the House
Committee on Resources stated that the regulations would
contain provisions "ensuring that the backdown procedure or
depl oynent of nets begin no |later than 30 m nutes
after sundown.” H R Rep. No. 105-42(1), at 26, 1997
U S C.CAN at 1643 (enphasis added). No other discussion of
sundown sets exists in the legislative history. This absence

of discussion reveals that Congress did not contenplate a
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change in the 30-m nute standard for sundown sets but, rather,
merely intended to continue the current standard.

Even if Congress had expressed a desire in the |IDCPA for
Comrerce to issue regulations containing a cut-off period of
30 m nutes "before" sundown, the 30 m nutes "after" standard
adopted by the agency is still in accordance with law. In
addition to directing Conmerce to issue specific regulations,
the I DCPA al so provided the agency with the foll ow ng
|atitude: "The Secretary may make such adjustnents as may be
appropriate to requirenments of subparagraph (b) that pertain
to fishing gear, vessel equipment, and fishing practices to
the extent the adjustnents are consistent with the
| nt ernati onal Dol phin Conservation Program" Pub. L. No. 105-
42, 8 6, 111 Stat. at 1132 (codified at 16 U.S.C. A 8§
1413(a)(2)(C)). The cut-off period for sundown sets is
undoubtedly a "fishing practice"” that pertains to "fishing
gear" and "vessel equipnment.” Annex VIII to the Agreenent on
the IDCP, entitled "Operational Requirenents For Vessels",
provi des that a vessel with a carrying capacity of nore than
363 nmetric tons (400 short tons) operating in the Agreenent
Area nust, anong other things, "[c]onplete backdown no | ater
than thirty mnutes after sunset, as determ ned by an accurate

and reliable source approved by the Parties.” AR VII-97 (Def.
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App. 11) at Annex VIII.3.e (enphasis added). Accordingly, it
was within Commerce's discretion to adjust the requirenents of
subparagraph (b) with respect to sundown sets because the

st andard adopted by the agency is consistent with the standard
articulated in the Agreenent on the | DCP.

2. Extraordinary Circunstances

In the InterimFinal Rule, 65 Fed. Reg. at 55 (to be

codified at 50 C.F. R 88 216.24(f)(9)(i)(O(2) & (D) (3)),
Comrerce provided that, even if a harvesting nation's purse
seine fleet exceeded the aggregated total of the nortality
limts (subparagraph (C)(2)) or the per-stock per-year linmts
(subparagraph (D)(3)) assigned by the IDCP, that harvesting
nation would still be eligible for an affirmative finding if:
(1) the dolphin nortality in excess of the
assigned limts resulted from
"extraordinary circumstances beyond
the control of the nation and the
vessel captains"; and
(2) "Imrediately after the national
authorities" discovered that the
nortality limts had been exceeded,
"the nation required all its vessels
to cease fishing for tuna in

associ ation with dol phins for the

remai nder of the cal endar year
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This regulation is in accordance with | aw.

The Proposed Rul e issued by Commerce had no provision

di scussi ng extraordi nary circunstances. However, parties

comment i ng upon the Proposed Rule noted that the Agreenment on

the I DCP had such a provision. Specifically, Annex IV.IV.1 to
t hat agreenent specified that the Parties would ensure that

t he agreed-upon Dol phin Mortality Limts ("DWMs") would not be
exceeded. In addition, Annex IV.I1V.2 provided that, "[i]n
cases involving unusual or extraordinary circunstances not
foreseen in this Annex, the Parties, as recomended by the

[ nternational Review Panel], may take such neasures as are
necessary, consistent with the provisions of this Annex, in
order to inplenment the DML system ™ In light of this
provi si on, Commrerce changed its rule so that, if a harvesting
nati on exceeds its DML

due to "extraordinary circumnmstances" beyond the control of the
nation and the vessel captains, that nation would still be
eligible for an affirmative finding. As explained by
Comrerce, "[t]his flexibility should encourage harvesting
nations to conply with the Agreenment on the |IDCP, yet threaten
econom ¢ sanctions agai nst nations that do not control or

manage their fleets.” InterimFinal Rule, 65 Fed. Reg. at 32.
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In the | DCPA, Congress enphasized that "if countries are
in conpliance with the nultilateral standard for the fishing
of yellowfin tuna as nenorialized in the International Dol phin
Conservation Program then the inport ban should not apply.”

H R Rep. No. 105-74(11), at 4, 1997 U.S.C.C. A N. at 1659-60.
To this end, Congress authorized Commerce to "issue
regul ati ons, and revise those regul ations as nmay be
appropriate, to inplenment the International Dol phin
Conservation Program™ 16 U. S.C. A. 8 1413(a)(1). Here,
subsections 216.24(f)(9)(i)(O(2) & (D)(3) inplenment the
"extraordinary circunmstances" provision contained in the
Agreenent on the IDCP; thus, Commerce had the authority to

i ssue these regulatory provisions as provided by 16 U S.C. A 8§
1413(a) (1).

3. Dol phin Mortality Limts

In the InterimFinal Rule, 65 Fed. Reg. at 55 (to be

codified at 50 CF.R 8 216.24(f)(9)(i)), Comerce provided
that, in order for the Assistant Adm nistrator of NWMFS to nmake
an affirmative finding (that would allow the inportation of
yellowfin tuna fromthe ETP), four conditions nust be
satisfied. First, the harvesting nation nust participate in

the IDCP and either be a nember of the I ATTC or take all steps
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requi red of applicant nations. Second, the harvesting nation
must nmeet its obligations under the I DCP and the | ATTC,
including all financial obligations. Third, the annual total
dol phin nortality of the harvesting nation's purse seine fleet
must not exceed the aggregated total of the nortality limts
assigned by the IDCP. Fourth, a harvesting nation nust
respond to a notification fromthe | ATTC that a gl obal per-
stock per-year quota has been net by prohibiting any
addi ti onal sets upon that stock or, to the extent that a per-
stock per-year quota is allocated to each nation, the per-
stock per-year dolphin nortality of the harvesting nation's
purse seine fleet nust not exceed the national limts
established by the IDCP. This regulation is in accordance
with | aw

The statute provides that the inport ban does not apply
to yellowfin tuna harvested with purse seine nets in the ETP
i f, among ot her things, the governnent of the exporting nation
provi des Comrerce wi th docunentary evidence that "the tota
dol phin nortality limts, and per-stock per-year dol phin
nortality limts permtted for that nation's vessels under the
| nt ernati onal Dol phin Conservati on Program do not exceed the
limts determ ned for 1997, or for any year thereafter,

consistent with the objective of progressively reducing
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dol phin nortality to a | evel approaching zero and the goal of
el imnating dol phin nortality, and requirenents of the

| nt er nati onal Dol phin Conservation Program. . . ." 16

US. CA 8 1371(a)(2)(B)(iii). In describing this provision,
the legislative history explains that "[t]otal dol phin
nortality under the Program[is] not to exceed 5,000 in 1997,
or any year thereafter.” H R Rep. No. 105-74(Il), at 5, 1997
US. CCAN at 1661.

In the Agreenment on the IDCP, the Parties agreed to
"[1]limt total incidental dolphin nortality in the purse-seine
tuna fishery in the Agreenent Area to no nore than five
t housand annually." AR VII-97 (Def. App. 11) at Article V.1.

To this end, the Parties further agreed that, "[s]hould the
total nortalities of the fleet of any Party neet or exceed the
total ampount of DML distributed to it pursuant to this Annex,
fishing for tuna in association with dol phins shall cease for
all vessels operating under the jurisdiction of that Party."
Id. at Annex IV.1.9. This provision is inplenented by
subsection 214.24(f)(9)(i)(C (1) of Comrerce's regul ations,
whi ch provides that a harvesting nation's fleet nay not exceed
"the aggregated total of the nortality limts assigned by the
| DCP for that nation's purse seine vessels . . . ."

In the Agreenment on the IDCP, the Parties also agreed to
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"[e] stablish per-stock per-year dol phin nortality caps, and
review and assess the effects of these caps . . . ." 1d. at
Article V.2. This goal is acconplished in two ways. First,
"[ulp to the year 2001, in the event that annual nortality of
0.2 percent of Ny, [m ni mum popul ation estimate] is exceeded
for any stock of dol phins, all sets on that stock and on any
m xed school s containing nenbers of that stock shall cease for
that year." 1d. at Annex II11.2. This standard changes to 0.1
percent of N, beginning in year 2001. Second, "[w]ithin siX
nmont hs of the entry into force of this Agreenment, the Parties
shal|l establish a systemfor the allocation of the per-stock
per-year dol phin nortality cap for each stock for the ensuing
year and years thereafter.” 1d. at Annex Il11.5.  Comrerce's
regul ati ons inplenent these goals in subsections
216.24(f)(9)(i)(D (1) (providing that harvesting nations nust
respond to a notification fromthe | ATTC that an i ndivi dual
stock quota has been reached "by prohibiting any additional
sets on the stock for which the quota had been reached") and
216.24(f)(9)(i)(D(2) (providing that, "[i]f a per-stock per-

year quota is allocated to each nation," the per-stock per-
year dol phin nortality of the harvesting nation's fleet may
not exceed the limts assigned by the IDCP for that nation's

vessel s).
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Def enders argue that 50 C.F. R 8 216.24(f)(9)(i)(O (1) is
illegal. Defenders Br. at 17. However, Defenders' brief
contains no analysis in support of this argument other than a
conparison of the |anguage of this regulation with the
| anguage of 16 U.S.C. A. 8 1371(a)(2)(B)(iii). The nmere fact
that the regulatory | anguage adopted by Conmmerce differs from
t he | anguage contained in the | DCPA does not establish that
the regulation is contrary to law. "Congress has recogni zed
its own inability to anticipate in its |egislation al
"appropriate circunstances', every 'factor', and all 'foreign

policy repercussions. Mel ami ne Chemicals, Inc. v. United

States, 732 F.2d 924, 930 (Fed. Cir. 1984). Thus, "there is
no stultifying requirenent” that an agency "cite a statute

detailing in haec verba the specific action it may take when

confronted with a particular set of circunstances anong the
nyriad that may occur.” 1d. This principle carries

consi derabl e force here because Congress specifically

aut hori zed Commerce to issue regulations "to inplenment the
| nt ernati onal Dol phin Conservation Program" 16 U S.C. A 8§
1413(a)(1). Such authorization would be neaningless if
Congress expected the agency's regulations to sinply mrror
the statute.

Def enders al so chal | enge subsection 216.24(f)(9)(i)(D) to
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the extent that it requires harvesting nations to be in
conpliance with the IDCP's gl obal allocation system for per-
stock per-year quotas as well as the IDCP' s nati onal

al l ocation system for per-stock per-year quotas, if the |IDCP
creates such a national system Defenders Br. at 16.

Focusi ng solely upon 16 U S.C. A. 8 1371(a)(2)(B)(iii) (which
provi des that a harvesting nation nust provide docunentary

evi dence that the "per-stock per-year dolphin nortality limts

permtted for that nation's vessels under the International

Dol phi n Conservation Program do not exceed the limts

determ ned for 1997, or for any year thereafter”) (enphasis
added), Defenders argue that Comrerce is only authorized to
adopt regul ations regarding a national allocation system W
di sagr ee.

As we have demonstrated, the only discernable
congressional intent with respect to this provision is that
total dol phin nortality pursuant to the IDCP is not to exceed
5,000 dol phins in 1997, or any year thereafter. H R Rep. No.
105-74(11), at 5, 1997 U.S.C.C.A N. at 1661. Moreover, in
directing the Secretary of State to negotiate an agreenent to
establish the I DCP, Congress specified that the agreenent
should require "the establishnment of a per-stock per-year

dol phin nortality limt, beginning with the cal endar year
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2001, at a level less than or equal to 0.1 percent of the

m ni mum popul ati on estimate, as cal cul ated, revised, or
approved by the Secretary . . . ." 16 U S.C A 8§ 1412(3)
(enmphasi s added). Congress did not direct the Secretary of
State to negotiate an agreement that includes a national
allocation system for the per-stock per-year quotas.

Nor does the plain language of subsection
1371(a)(2)(B)(iii) require such a national allocation system.
Instead, that provision may be fairly read as requiring a
harvesting nation to adhere to the IDCP"s national allocation
system only to the extent that such a national system exists.

See Proposed Rule, 64 Fed. Reg. at 31808-09 (discussing the

various possible interpretations of subsection

1371(a)(2)(B)(iii)); Interim-Final Rule, 65 Fed. Reg. at 33

(noting that an interpretation of subsection
1371(a)(2)(B)(iii) that focused upon a nation®s mortality
limits would penalize a nation whose fleet has grown without
affecting overall international dolphin mortality). In
circumstances in which a statute is susceptible to more than
one reading, a court may not substitute its own interpretation
for a reasonable interpretation made by the administrator of

an agency. Chevron, U.S.A., Inc. v. Natural Resources Defense

Council, Inc., 467 U.S. 837, 844 (1984).
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4. No Enforcenent Action For Taking Prohibited
Dol phins "Not Readily Observable" At The Start

O A Set

In the InterimFinal Rule, 65 Fed. Reg. at 52 (to be

codified at 50 C.F. R 8 216.24(c)(9)(ix)), Comerce provided
that, "[i]f individual dol phins belonging to a stock that is

prohi bited from being taken are not reasonably observabl e at

the time the net skiff attached to the net is released from
the vessel at the start of a set, the fact that individuals of
that stock are subsequently taken will not be cause for

enf orcenent action provided that all procedures required by

t he applicable regul ations have been foll owed" (enphasis
added). This regulation is in accordance with | aw.

In response to comrents by interested parties, Comrerce
explained its rationale for this regulation as follows. "NWS
recogni zes that occasionally a prohibited species is not
detected prior to the tine the skiff attached to the net is
rel eased fromthe vessel at the start of a set. To
accommodate this unlikely event, NVMFS is keeping the

reasonabl y observabl e' |anguage in the regulatory text."

InterimFinal Rule, 65 Fed. Reg. at 38.

Def enders challenge this rule. Defenders Br. at 16.
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However, the statutory provision cited by Defenders does not
prohi bit the issuance of subsection 216.24(c)(9)(ix). On the
contrary, 16 U.S.C. A 8 1413(a)(2)(B)(vii) actually supports
i ssuance of the regulation because it directs Comrerce to

i ssue a regulation "preventing the making of intentional sets

on dol phins after reaching either the vessel nmaxi mum annual
dol phin nortality limts, total dolphin nortality limts, or
per-stock per-year nortality limts . . ." (enphasis added).
The situation contenpl ated by Conmerce does not involve an
intentional set upon a prohibited stock. Rather, it involves
the situation where a prohibited stock was not "reasonably

observabl e” prior to the start of the set.
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5. Affirmative Findings — Made Annually Wth
Docunmentary Evidence Provided By The Gover nnment

OF A Harvesting Nation Every Five Years

In the InterimFinal Rule, 65 Fed. Reg. at 55 (to be

codified at 50 CF.R. 8 216.24(f)(9)(i)), Conmerce provided
that (1) "[t]he Assistant Adm nistrator will determ ne, on an
annual basis, whether to nake an affirmative finding based
upon docunentary evidence provided by the government of the
exporting nation, by the governnment of the harvesting nation,
if different, or by the IDCP and the I ATTC, and will publish
the finding in the Federal Register"; (2) "[a] finding will
remain valid for 1 year or for such other period as the

Assi stant Adm nistrator may determne"; (3) "[a]n affirmative
finding will be termnated if the Assistant Adm nistrator
determ nes that the requirements of this paragraph are no

| onger being net; (4) "[e]very 5 years, the governnment of the
harvesting nation, nmust submt such docunentary evidence
directly to the Assistant Adm nistrator and request an
affirmative finding"; and (5) "[d]ocunmentary evi dence needs to
be subm tted by the harvesting nation for the first
affirmative finding subsequent to the effective date of this
rule.” This regulation is in accordance with | aw.

Def enders argue that this regulation authorizes a "five-
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year | apse" for docunentary evidence froma foreign nation for
pur poses of affirmative findings. Defenders Br. at 17.
Comrer ce, however, recognized that it can "gather the
necessary docunentary information through other channels
(e.g., the Departnent of State and/or the | ATTC), provided
nati ons authorize the rel ease of the information, instead of
havi ng each nation subnit the information to NMFS on an annual

basis.”™ InterimFinal Rule, 65 Fed. Reg. at 33. In this

manner, the agency will have in its possession all of the
information that is necessary to make its annual findings.

Mor eover, the agency has retained the discretion to request
information from harvesting nations at any tinme. See id.
("Beginning with the first year the regul ations are effective

and every 5 years thereafter, or if requested, nations wll

need to submt sufficient docunmentary evidence to NMFS for an
affirmative finding")(enphasis added); id. at 55 (50 CF. R 8§
215.24(f)(9)(i)) ("The Assistant Admi nistrator nmay require the
subm ssi on of supporting docunentation or other verification
of statenents nmade in connection with requests to all ow
importations”). As a result, Defenders' concern about a
"l apse” in evidence is nisplaced.

Agai n, none of the statutory provisions cited by

Def enders prohibits the issuance of subsection
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216.24(f)(9)(i). It is true that the statute di scusses per-
stock per-year DMLs and a showing that a nation is nmeeting its
financial obligations in the IATTC, information that may
change fromyear-to-year. 16 U.S.C. 8§ 1371(a)(2)(B).

However, it is also true that the statute contenpl ates that
Commerce may obtain this information directly fromthe | ATTC
itself. Specifically, the statute provides that Conmerce may
not accept docunmentary evidence froma harvesting nation if,
anong ot her things, "the governnent of the harvesting nation

does not provide directly or authorize the Inter-American

Tropi cal Tuna Comm ssion to rel ease conplete and accurate
information to the Secretary in a timely manner . . . ." 16
US CA 8§ 1371(a)(2)(CO (i) (enphasis added). In |ight of
this provision, Conmerce acted well within its discretion by
its issuance of subsection 216.24(f)(9)(i).

6. Tracking And Verification

In the InterimFinal Rule, 65 Fed. Reg. at 57-58 (to be

codified at 50 C.F. R 88 216.92 - 216.94), Comerce
established a tracking and verification programto accurately
docunment the "dol phin-safe” condition of tuna. This
regulation is in accordance with | aw.

In the | DCPA, Congress changed the "dol phin-safe”

| abel i ng standard applicable to yellowfin tuna harvested in
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the ETP. 16 U.S.C. A. 8 1385(d). In addition, Congress also
directed Conmerce to issue regulations that woul d, anmong ot her
t hings, "establish a domestic tracking and verification
program t hat provides for the effective tracking of tuna

| abel ed under subsection (d) of this section.” 16 U S.C. A 8§
1385(f). Comerce's programfully conplies with this

di recti ve.

Comrerce's program tracks "dol phin-safe” and "non-dol phin
safe" tuna during fishing operations. During cruises in the
ETP, information with respect to the date of trip, set nunber,
dat e of | oadi ng, nane of the vessel, vessel Captain's nane,
observer's nane, well nunber, weights by species conposition,
estimated tons | oaded, and the date of the set, nust be
reported on | DCP-approved Tuna Tracking Forms ("TTFs"). 50
C.F.R 8 216.94(a) (discussing the TTF requirements for U. S. -
flag tuna purse seine vessels).® Tuna caught in "dol phin-
saf e" sets nmust be stored separately fromtuna caught in "non-
dol phin safe" sets fromthe time of capture through unl oading,
unl ess one of the limted exceptions for a "nm xed well" are
met. 50 CF.R 8 216.94(b)(1)-(2). Two TTFs are generated -

one for tuna that is harvested in a "dol phin-safe" manner and

® The responsibility for generating TTFs rests with each
harvesting nation.
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another for tuna that is harvested in a "non-dol phin-safe”
manner. 50 C.F.R 8 216.94(b)(1). The information on both
TTFs are certified as accurate by both the vessel Captain as
wel | as the | DCP-approved observer. 1d. "The captain,
managi ng owner, or vessel agent of a U S. purse seine vessel
returning to port froma trip, any part of which included
fishing in the ETP, nust provide at |east 48 hours notice of

the vessel's intended place of |anding, arrival time, and

schedul e of unloading to the Adm nistrator, Southwest Region."

50 C.F.R § 216.94(b)(3).

Comrerce's program al so tracks "dol phi n-safe” and "non-
dol phin safe" tuna during offloading operations. For trips
that term nate to unl oad part of its catch, new TTFs are
assigned to the new trip and any information concerning tuna
that remains on the ship nust be recorded as the first entry
on the new TTF. 50 C.F.R. 8§ 216.94(b)(4). |If atrip is not
term nated following a partial unloading, the vessel retains
the original TTF and submits a copy to NMFS. 1d. "Tuna
of fl oaded to trucks, storage facilities or carrier vessels
must be | oaded or stored in such a way as to nmaintain and
safeguard the identification of the 'dol phin-safe’" or 'non-

dol phin-safe' designation of the tuna as it left the fishing
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vessel." 50 C.F.R 8 216.94(b)(5). If a U S. purse seine
vessel offloads ETP tuna directly to a U.S. canner or to a

carrier vessel for transport to a U S. processing location, "a
NMFS representative may neet the U.S. purse seiner to receive
the TTFs fromthe vessel observer and to nonitor the handling
of 'dol phin-safe’' and 'non-dol phin-safe’ tuna.” 50 CF.R 8§
216.94(b)(6)(i). If a U S. purse seine vessel offloads ETP
tuna in the United States that is subsequently transported to
a cannery outside the jurisdiction of the United States, a
NMFS representative may again neet the vessel to receive the
TTFs and to nmonitor the offloading. 50 CF. R 8§
216.94(b)(6)(ii). In such a situation, "[t]he U.S. caught
tuna becones the tracking and verification responsibility of
the foreign buyer when it is offloaded fromthe U S. vessel."
Id. Finally, if a US. purse seine vessel offloads ETP tuna
directly to a processing facility | ocated outside the
jurisdiction of the United States, "the national authority in
whose area of jurisdiction the tuna is to be processed w ||
assume the responsibility for tracking and verification of the
tuna offloaded.” 50 C.F.R § 216.94(b)(6)(iv). A
representative of that national authority will forward copies

of the relevant TTFs to NMS. I d.

Finally, Commerce's program tracks "dol phin-safe” and
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"non-dol phin safe" tuna during canni ng operations. Tuna
canning conpanies in the United States that are scheduled to
receive a shipnment of donestic or inported ETP tuna "nust
provide at | east 48 hours notice of the |ocation and arrival
date and time of such a shipnment, to the Adm nistrator,
Sout hwest Regi on, so that a NMFS representative can be present
to nonitor delivery and verify that 'dol phin-safe' and 'non-
dol phin-safe' tuna are clearly identified and remain
segregated.” 50 C.F.R § 216.94(c). Various reports nust be
provided to NMFS. Moreover, "[d]uring canning activities,
'non-dol phi n-safe' tuna may not be m xed in any manner or at
any time in its processing with any 'dol phin-safe' tuna or
tuna products and may not share the same storage containers,
cookers, conveyers, tables, or other canning and | abeling
machi nery." 50 C.F.R 8§ 216.94(c)(4).

Comrerce's program contai ns special provisions to ensure
t he "dol phi n-safe"” status of inported tuna. Specifically,
tuna products (except fresh tuna) that are inported into the
United States nmust be acconpanied by a properly certified
Fisheries Certificate of Origin ("FCO'). 50 CF.R 8
216.94(d). An FCO, certified by the exporter and each
i nporter who takes custody of the shipnment, nust contain

various information, including the "dol phin safe" condition of
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the tuna. 50 C.F.R § 216.24(f).

Comrerce's program al so contai ns conprehensive
verification requirenents. First, "[a]ny exporter,
transshi pper, inporter, or processor of any tuna or tuna
products containing tuna harvested in the ETP nust naintain
records related to that tuna for at least 3 years.” 50 C.F.R
8§ 216.94(e)(1). Second, "[w]ithin 30 days of receiving a
witten request fromthe Adm nistrator, Southwest Region, any
exporter, transshipper, inporter, or processor of any tuna or
tuna products containing tuna harvested in the ETP nust submt
to the Admi nistrator any record required to be maintained
under paragraph (e)(1) of this section.” 50 CF.R 8
216.94(e)(2). Third, "[u]pon request of the Adm nistrator,
Sout hwest Regi on, any such exporter, transshipper, inporter,
or processor nust provide the Adm ni strator, Southwest Region,
timely access to all pertinent records and facilities to all ow
for audits and spot-checks on caught, |anded, and processed
tuna.” 50 C.F.R 8 216.94(e)(3).

Def enders' various argunents fail to denonstrate error in
t hese procedures.

a. Docunent ati on

Def enders argue that the tracking and verification system

devel oped by Comrerce suffers from purported "gaps in the
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paper trail." W disagree.

Def enders argue that 50 CF. R 8§ 216.93 (pertaining to
t he subm ssion of certain docunentation) is a violation of the
| DCPA because it remains |argely unchanged fromits
predecessor. Defenders Br. at 20. This argunent ignores the
fact that (1) both section 216.93 and its predecessor referred
to other provisions for purposes of identifying the docunments
t hat must acconpany the tuna product at all tines; and (2)

t hese ot her provisions — sections 216.91 (which incorporates,
by reference, the docunentation requirenents of section
216.94) and 216.92 — inpose nunerous requirenments that did not
previously exist. Mre inportantly, Commerce's regul ations
require parties to maintain records associated with tuna
harvesti ng and processing for at |east three years. 50 C. F. R
§ 216.94(e)(1). Al of this information nust be submitted to
Comrer ce, upon the agency's request. 50 C.F.R 8

216.94(€e) (2).

Def enders al so assert that "inported tuna from foreign
nations will not be acconpanied by tuna tracking forms (TTF),
or copies thereof, at any point in time when in the United
States." Defenders Br. at 21. However, the documents that
"must acconpany the tuna product whenever it is offered for

sale or export” in the United States (50 C.F.R 8§ 216.93(b))
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includes "a listing of vessel names and identifying nunbers of
t he associ ated Tuna Tracking Fornms for each trip of which tuna
in the shipnent originates . . ." (50 CF. R 8§ 216.92(b)(4)).
Thus, for an individual shipnment of inported tuna, Commerce
will be able to determ ne the identifying nunber of the TTF.
This identifying nunber would then permt the agency to
request the actual TTF if necessary.

Def enders are concerned that the current FCO "no | onger
contains information on whether dol phins were encircled
intentionally by purse seine nets in the ETP . . . ."

Def enders Br. at 21. However, one of the docunents that nust
acconpany inported tuna "whenever it is offered for sale or
export" is valid docunentation signed by a representative of

t he appropriate | DCP nmenber nation that certifies that "[t] he
tuna contained in the shipnent were caught according to the
dol phin-safe | abeling standards of § 216.91." 50 C.F. R §
216.92(b)(3)(ii). Subsection 216.91 specifies that, if the
Assi stant Adm nistrator finds "that the intentional deploynent
of purse seine nets on or encirclenment of dolphins is having a
significant adverse inpact on any depleted stock,” then a tuna
product may only be | abel ed "dol phin safe” if (A "[n]o tuna
products were caught on a trip using a purse seine net

intentionally deployed on or to encircle dol phins; and (B)
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"[n] o dol phins were killed or seriously injured during the
sets in which the tuna were caught.” Thus, the information
whet her dol phins were encircled during the tuna harvesting
process is now provided by the certification of a
representative of the | DCP-nenber nation.

Def enders conplain that there is "no public way to track
forei gn-caused dol phin nortality . . . ." Defenders Br. at
21. Congress, however, did not contenplate such public
di ssemi nation. On the contrary, Congress provided that
Comrerce will "establish appropriate procedures for ensuring
the confidentiality of proprietary information the subm ssion
of which is voluntary or mandatory." 16 U S.C A § 1385(f).

b. Purported "Problens At Ports"

Def enders argue that "nowhere in the final rule do

Def endants specify when or how 'periodic audits and spot
checks' will occur." Defenders Br. at 22. Defenders are
incorrect. The regulations specify that, "[u]pon request of
the Adm ni strator, Southwest Region, any such exporter,

t ransshi pper, inporter, or processor nust provide the

Adm ni strator, Southwest Region, tinely access to al

pertinent records and facilities to allow for audits and spot-

checks on caught, |anded, and processed tuna.” 50 C.F. R 8§

216.94(e)(1). The statute does not direct the manner in which
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Commerce will conduct these verifications, other than that
they be "periodic.” 16 U S.C A 8 1385(f). Thus, it is
apparent that Congress intended that Commerce exercise its
di scretion in determ ning the manner and tim ng of these
verifications.

Def enders' argunment that Commerce has "ignored the
expertise" of the United States Custons Service ("Customs") is
m spl aced. Defenders Br. at 23. The statute directs Conmerce
to consult with the Secretary of the Treasury for purposes of
i ssuing tracking and verification regulations. 16 U S.C. A 8§

1385. Commerce did so. See InterimFinal Rule, 65 Fed. Reg.

at 31 ("In addition to publishing the proposed rule in the

Federal Register, NMFS sent it to industry representatives,

envi ronment al groups, vessel and operator certificate of

i nclusion holders, inporters, |DCP nenber nations, Departnent
of State, IATTC, U.S. Conm ssioners to the | ATTC, Depart nent
of the Treasury, U S. Customs Service, Marine Mammal

Comm ssi on, Departnent of Justice, and the Federal Trade

Comm ssion"). There exists no requirenment that Conmerce adopt
all of Custons's proposed changes.

cC. Purported "Jurisdictional Gaps"

Def enders argue that a "jurisdictional gap" exists in the

tracking and verification programwhen a U S. vessel offl oads
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tuna to a foreign carrier vessel. Defenders Br. at 23-25.
Agai n, we di sagree.

As we have denpnstrated, Commerce's regulations provide
for the tracking of "dol phin-safe” tuna during fishing
operations, offloading operations, and canning operations.
These regul ati ons specifically contenplate and address the
situation where a U S. purse seine vessel offloads tuna to the
foreign carrier vessel. 50 CF.R 8§ 216.94(b)(6)(ii).

Consi stent with the Agreenment on the I DCP, the regul ations
provi de that a NMFS official may be present during the

of f 1 oadi ng process "to receive copies of the TTFs fromthe
observer and nonitor the offloading.” |1d. Defenders appear
to be concerned about the potential for U S.-caught tuna to be
of floaded to a foreign carrier vessel, shipped to a foreign
country, and then re-entered into the United States as a
canned product. Defenders Br. at 23-24. The regul ations,
however, effectively cover this situation. Inported tuna
products (which would include canned tuna) nust conply with

t he docunentation requirenents of sections 216.91 through
216.94. These requirenments include "a properly conpleted FCO
as well as "a listing of vessel nanes and identifying nunbers
of the associated Tuna Tracking Forns for each trip of which

tuna in the shipment originates.” 50 CF.R 8§
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216.92(b)(3) (i), (b)(4). This information would all ow
Comrerce to track the inports back to the U S. vessel that
originally harvested the tuna in question.

d. M xed Wells

In the InterimFinal Rule, 65 Fed. Reg. at 58 (to be

codified at 50 CF. R 8 216.94(b)(2)), Conmerce provided for
two acceptabl e conditions under which a "m xed well" (i.e., a
situation in which "dol phin-safe” and "non-dol phin-safe" tuna
are stored in the same well) nmay exist: (1) when dol phin
nortality or serious injury is observed during the |oading
process; and (2) when, during the end of an ETP fishing trip,
there is an opportunity to make one | ast set. This regulation
is in accordance with |aw*

Def enders argue that the second "m xed wel|l" provision
violates 16 U S.C. A. 8§ 1385(f)(3), which requires Conmerce to
i ssue regul ations that address "[t] he designation of well
| ocation, procedures for sealing holds, procedures for

nonitoring and certifying both above and bel ow deck, or

* We have been advised that Commerce no longer permits the
use of mixed wells, a change that will be iIncorporated into
its final regulations. Once those final regulations are
issued, we will promptly inform the Court.
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t hrough equally effective nmethods, the tracking and
verification of tuna | abel ed under subsection (d) of this
section.” However, as recognized by Commerce in the Interim

Final Rule, 65 Fed. Reg. at 42, the statute also provides that

t he agency "may make such adjustnents as may be appropriate to

the regul ations pronmul gated under this subsection to inplenent
an international tracking and verification programthat neets
or exceeds the m nimumrequirements established by the
Secretary under this subsection.” 16 U S.C A 8§ 1385(f)
(enmphasi s added). Mbreover, while Congress envisioned that

t he sealing of holds would be an appropriate nmeans to
segregat e "dol phin-safe" and "non-dol phin-safe” tuna, it also
permtted Conmerce to utilize "equally effective nmethods" to
achieve this result. 16 U S.C. A 8§ 1385(f)(3).

Comrerce found that its "m xed well" provisions were
appropriate and not a violation of subsection 1385(f)(3)
because "[s]ealing and unsealing wells during a trip does not
provi de additional confidence of the well contents than having
an observer record the contents of the well during the | oading

process and during periodic inspections.” InterimFinal Rule,

65 Fed. Reg. at 42. In addition, when a party stores
"dol phin-safe” tuna with "non-dol phin-safe"” tuna caught during

the |l ast set of a trip, "[t]he 'dol phin-safe' tuna nust be
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kept physically separate fromthe 'non-dol phin-safe' tuna
already in the well, using netting or other material."” 50
C.F.R 8 216.94(b)(2)(ii). This nethod is equal in
effectiveness to sealed wells for ensuring that "dol phin-safe”
and "non-dol phin safe" tuna renmain segregated.

e. Vessel Observers

In the InterimFinal Rule, 65 Fed. Reg. at 49 (to be

codified at 50 CF.R 8 216.24(b)(8)(ii), Comerce provided
that, by obtaining a permt to catch, possess, or land tuna in
the ETP, "the permt holder consents to the placement of an
observer on the vessel during every trip involving operations
in the ETP and agrees to paynent of the fees for observer

pl acenment."” This regulation is in accordance with | aw.

Def enders argue that the statute requires nmultiple
observers. Defenders' challenge, however, is |limted to a
mere recitation of 16 U. S.C. A. 8 1413(a)(2)(B)(i), which
directs Comrerce to issue regulations "requiring observers on
each vessel" (enphasis added). Defenders Br. at 25 n.13.

This argunent fails to recognize that, el sewhere in the | DCPA,
Congress referred to the use of a single "observer." See 16
US CA 8§ 1385(d)(2)(B) (tuna harvested in the ETP nay be
consi dered "dol phin-safe” if, anmong other things, the product

is acconpanied by a witten statenent "which states that there
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was an observer approved by the International Dol phin
Conservation Program on board the vessel during the entire
trip and that such observer provided the certification

requi red under subsection (h) of this section") (enphasis
added). In addition, the legislative history that acconpani es
the I DCPA notes that "H R 408 inplenents the La Jolla
Agreenent and the Decl arati on of Pananma for the United States"
and descri bed the Panama Decl aration as requiring "the use of
mandat ory observer coverage on all vessels.”™ H.R. Rep. No.

105-74(1), at 16, reprinted in 1997 U.S.C.C.A_N. at 1634

(enmphasi s added). Finally, Annex Il.2 to the Agreenent on the
| DCP provides that "[e]ach Party shall require its vessels
with a carrying capacity greater than 363 netric tons (400
short tons) and that operate in the Agreenent Area, to carry

an observer during each fishing trip in the Agreenent Area"

(enmphasi s added) .
The courts recogni ze that "[t]he meaning — or ambiguity —
of certain words or phrases may only become evident when

placed in context.” Food and Drug Admin. v. Brown &

Williamson Tobacco Corp., 120 S. Ct. 1291, 1301 (2000) (citing

Brown v. Gardner, 513 U.S. 115, 118 (1994)). When such a

conprehensive analysis is applied to the IDCPA, it is apparent

t hat Congress only envisioned regulations that require a
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si ngl e | DCP- approved observer.

f. | ncenti ves

In the InterimFinal Rule, 65 Fed. Reg. at 37, Commerce

stated that it "has not devel oped incentives to include in the
interimfinal rule.” This determ nation is in accordance with
| aw.

None of the provisions relied upon by Defenders actually
requires Commerce to issue regulations addressing the issue of
incentives. Subsection 1371(a)(2)(B)(iii) is nmerely hortatory
in nature in that it describes the IDCP's "objective of

progressively reducing dolphin nortality . (enphasi s
added). Subsection 1412(8) directed the Secretary of State to
"seek to secure" a binding international agreenent that woul d
establish "a system of incentives to vessel captains to
continue to reduce dolphin nortality, with the goal of

el imnating dol phin nortality.” Other courts have recogni zed
that a "statute's requirenent that the Executive initiate

di scussions with foreign nations violates the separation of

powers, and this court cannot enforce it." Earth Island

I nstitute v. Christopher, 6 F.3d 648, 652 (9th Cir. 1993); see

also 1997 U S.C.C A N at 1670 (Statement by President WIIliam
J. Clinton Upon Signing H R 408: "Unfortunately, H R 408

al so contains provisions that could be construed to direct how
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the Nation's foreign affairs should be conducted. The
Constitution vests the President with special authority to
conduct the Nation's foreign affairs, and this authority
necessarily entails the exercise of discretion"). Thus, the
provi sions contained in subsection 1412(8) are not subject to
judicial review. Even if the Court were to construe
subsection 1412(8), it would conclude that, by its use of the
phrase, "shall seek to secure,” Congress nerely anticipated
that the Executive would seek to reach the best possibl e deal
with foreign nations by taking into account the nunerous

el ements listed in subsection 1412(8).

Wth respect to the issue of incentives, the Executive
has fully achi eved the objective outlined by Congress.
Article V.1.a of the Agreenment on the |IDCP contenpl ates the
"establishment of a systemthat provides incentives to vessel
captains to continue to reduce incidental dolphin nortality,
with the goal of elinmnating dolphin nortality in this

fishery." As recognized by Commerce in the InterimFina

Rul e, 65 Fed. Reg. at 37, a working group of the IDCP is
devel opi ng those incentives. However, in light of the fact
t hat Congress did not direct Conmerce to issue regulations

with respect to this issue, Defenders' challenge nust fail
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C. The Governnent's Application OF The Nati onal
Environmental Policy Act To The InterimFinal Rule
And The Agreenment On The International Dol phin

Conservation Program Shoul d Be Sustained

Def enders al so chall enge the Government's application of

NEPA to the InterimFinal Rule and the Agreenent on the | DCP

As we denonstrate, this challenge should be rejected.

1. The Rel evant Statutory And Regul atory Criteria

Congress enacted NEPA in 1969. Pub. L. No. 91-190, 83
Stat. 852 (1969). The Act had three major purposes: "(1) to
decl are protection of environnental quality to be a nationa
policy and provide a mandate to all Federal agencies to effect
that policy; (2) to create a Council on Environmental Quality
to insure that the nmandate is carried out; and (3) to
establish a set of 'action forcing' procedures requiring an
envi ronnental inpact statement on any proposed maj or Federal
action which could significantly affect the quality of the

environnent." S. Rep. No. 94-52, at 3 (1975), reprinted in

1975 U. S.C.C. A.N. 859, 860.
NEPA requires that, "to the fullest extent possible," al
agenci es of the Federal Governnent:

C) include in every recomendation or
report on proposals for |egislation and
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ot her maj or Federal actions significantly
affecting the quality of the human
environnent, a detailed statenent by the
responsi ble official on -

(i) the environnmental inpact of the
proposed acti on,

(ii1) any adverse environnental effects
whi ch cannot be avoi ded should the proposal
be i npl ement ed,
(iii) alternatives to the proposed acti on,
(iv) the relationship between | ocal
short-term uses of man's environnment and
t he mai nt enance and enhancenent of
| ong-term productivity, and
(v) any irreversible and irretrievable
comm tments of resources which would be
involved in the proposed action should it
be i npl ement ed.

42 U.S.C. 8§ 4332 (enphasis added).

Regul ations issued by the Council on Environnental
Quality ("CEQ') provide that the phrase "to the fullest extent
possible" in 42 U . S.C. § 4332 "neans that each agency of the
Federal Government shall conply with that section unless
exi sting |l aw applicable to the agency's operations expressly
prohi bits or makes conpliance inpossible.” 40 C.F.R § 1500.6
(enmphasi s added).

Pursuant to these regul ations, an agency will utilize an

envi ronnental assessnment ("EA") to "make its determ nation

whet her to prepare an environnmental inpact statenent™ ("EIS").
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40 C.F.R § 1501.4(c).

An EA is "a concise public docunment” that serves to (1)
“[b]riefly provide sufficient evidence and anal ysis for
determ ni ng whether to prepare an environnental inpact
statement or a finding of no significant inmpact" ("FONSI");
(2) "[a]id an agency's conpliance with the Act when no
envi ronnental inpact statement is necessary"; and (3)
"[flacilitate preparation of a statement when one is
necessary." 40 C.F.R § 1508.9(a) (enphasis added).

"' Maj or Federal action' includes actions with effects
that may be mmj or and which are potentially subject to Federa
control and responsibility.” 40 C.F.R § 1508.18. "Mjor
rei nforces but does not have a meani ng i ndependent of
significantly (8 1508.27)." Id.

"*Significantly' as used in NEPA requires considerations
of both context and intensity.” 40 C.F.R § 1508. 27.
"Context" means "that the significance of an action nust be
anal yzed in several contexts such as society as a whole
(human, national), the affected region, the affected
interests, and the locality.” 40 C.F.R 8§ 1508.27(a).
"Intensity" refers the severity of inpact, a concept that is
eval uated using several enunerated factors. 40 C.F.R 8§

1508. 27(b) .
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""Finding of No Significant Inpact' ["FONSI"] neans a
docunment by a Federal agency briefly presenting the reasons
why an action, not otherw se excluded (8 1508.4), will not
have a significant effect on the human environnment and for
whi ch an environnental inpact statement therefore will not be
prepared.” 40 C.F.R § 1508. 13.

2. The Environmental Assessnent Prepared By
Comrerce For Purposes OfF The InterimFinal Rule
s Not Arbitrary, Capricious, An Abuse O

Discretion, O O herwise In Accordance Wth Law

On Decenber 8, 1999, Commerce issued a Environnental

Assessnment ("EA") with respect to the InterimFinal Rule. AR

X-151 (Def. App. 2). This determnation is not arbitrary,

capricious, an abuse of discretion, or otherwi se in accordance

with | aw

In the EA, Commerce determ ned that the Interi mFi nal

Rul e "woul d not significantly affect the quality of the human
envi ronnent, and that the preparation of an environnent al

i npact statenent on these actions is not required by Section
102(2) of the National Environmental Policy Act or its

i npl enmenting regulations.” 1d. at 58. 1In reaching this

concl usi on, Conmmerce exanmi ned the available alternatives: (1)
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mai ntaining the status quo (id. at 6-7); (2) adopting the

InterimFinal Rule (the preferred alternative) (id. at 7-10);

and (3) adjusting the InterimFinal Rule (id. at 10-13).

Commerce first found that the affected environment was
conpri sed of the physical environment, the biol ogical
environment, tuna purse seine fishing in the ETP, and the
econom ¢ environment. 1d. at 16-40.

Commerce then exam ned the environnmental and socio-
econom c effects of the three alternatives under
consi deration. Specifically, the agency exam ned the effects
of each of its alternatives with respect to: nmarine manmal s;
tuna; sea turtles; other finfish; the U S. purse seine fleet;
foreign purse seine fleets; the U S. canned tuna processing
i ndustry; foreign canned tuna processing industries; U S.
consuners; exporters, inmporters, and consuners of other fish
and fish products; and the governments of the United States
and foreign nations. |1d. at 40-57.

Def enders make various argunments with respect to the EA

None of these argunents establish error in the EA

Wt hout citation, Defenders argue that Commerce failed to
utilize the "best available scientific information" for
pur poses of its EA. Defenders Br. at 29. Wile it is true

t hat other statutes such as the Endangered Species Act (16
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U S.C. 8 1536(a)(1)) and the Magnuson Fishery Conservation and
Managenment Act (16 U. S.C. 8§ 1851(a)(2)) require the use of the
best scientific information avail able for purposes of their
respective inquiries, the information relied upon by an agency
for purposes of a NEPA anal ysis nmust nerely be of "high
quality" (40 C.F.R § 1500.1(b)).°

Def enders are incorrect in their assertion that Comrerce
was obligated to rely upon its 1999 Report to Congress with

respect to the Initial Finding. Defenders Br. at 29.

Comrerce prepared that report in light of 16 U S.C. A 8
1414a(a) (4), which directed the agency to submt a report to
Congress concerning the results of the popul ati on abundance
surveys and stress studi es undertaken to determnm ne whether
"encirclenment is having a significant adverse inpact on any
depl eted dol phin stock in the eastern tropical Pacific Ocean.™
16 U.S.C. § 1414a(a)(1).
Even t hough Commrerce did not specifically cite the 1999

Report to Congress in its EA, it did consider the different

® Even when the Endangered Species Act is at issue, the
requirement for the "use of "best available®™ data does not
require perfect data.” National Wildlife Federation v.
Babbitt, 128 F. Supp.2d 1274, 1300 (E.D. Cal. 2000).
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| abel i ng standards inplicated by that docunment. Pursuant to

Alternative 1 (status quo), "[t]he dol phin-safe |abel would

only be used on tuna caught by a vessel that did not set on
dol phi ns throughout its entire trip." AR X-151 (Def. App. 2)
at 6. Pursuant to Alternative 2 (preferred), the dol phin-safe
| abel would be permtted if "no dol phins were killed or
seriously injured during the sets in which tuna were caught."”
Id. at 8. Pursuant to Alternative 3 (adjustments to the
preferred alternative) the dol phin-safe | abel would be
permtted if "no dol phins were intentionally encircled to
catch tuna during the entire trip, and no dol phins were killed
or seriously injured during the set in which the tuna were
caught." 1d. at 11. As properly recognized by the agency,
"actions in the categories of |abeling, trade restrictions,
and enbargoes work together, not independently." 1d. at 5.
The purported differences between the EA and the 1999
Report are either immterial or non-existent. The reference
in the EA to the "stable or slightly increasing"” eastern
spi nner stock and northeastern offshore spotted stock nust be
read in the context of the entire sentence in which it was
made. Commerce noted that all stocks, including these two
specific stocks, "are stable or slightly increasing,

fluctuating around the sane |levels for the past two decades."”
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AR X-151 (Def. App. 2) at 42. This observation, which
focuses upon a | ong, two-decade period of time, is not
inconsistent with the statenent in the 1999 Report that the
eastern spinner dol phin popul ation "was nearly stable or
declined slightly from 1991 to 1998" (AR S2-21 (Def. App. 15)
at 19), which refers to a different period of tine.

Contrary to Defenders' position at page 31 of its brief,
the EA did consider the effects of the purse seine fishery
upon dol phins. AR X-151 (Def. App. 2) at 42, 47, 54.

Contrary to Defenders' position at page 33 of its brief,
Comrerce considered — and rejected — alternatives to its
preferred tracking and verification program Specifically,

t he agency considered an alternative that would require food
conpanies and retailers that buy tuna or tuna products to
mai ntain tracking and verification paperwork. AR X-151 (Def.
App. 2) at 15. "This alternative was rejected because it
woul d i npose too substantial a paperwork burden for too many
parties.” 1d. In addition, the agency determ ned that it
coul d engage in effective tracking and verification by means

of spot checks and verifications. 1d.; see also 16 U.S.C. A 8

1385(f)(6) (Comrerce to issue tracking and verification
regul ati ons that would address "[t] he use of periodic audits

and spot checks for caught, | anded, and processed tuna
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products | abeled in accordance with subsection (d) of this
section").

Def enders argue that there was inadequate public
i nvol vement with respect to the EA. Defenders Br. at 35-37.
We di sagree. The CEQ regul ations clearly specify that, "[i]n
certain limted circunstances,” the agency "shall make the
finding of no significant inmpact available for public review
(including State and areaw de cl eari nghouses) for 30 days
bef ore the agency nakes its final determ nation whether to
prepare an environnental inpact statenment and before the
action may begin." 40 C.F.R 8§ 1501.4(b)(2). These
circunstances are: "(i) The proposed action is, or is closely
simlar to, one which normally requires the preparation of an
envi ronnmental inpact statenent under the procedures adopted by
t he agency pursuant to 8 1507.3, or (ii) The nature of the
proposed action is one wthout precedent.” 1d. Neither of
t hese conditions exist here. Comrerce has experience with the
NEPA- consequences of the tuna-dol phin issue. For exanple, it
conducted an EA in January 1999 with respect to managenent and
conservation neasures pursuant to the Pacific Tunas
Conventions Act. AR VIII-120 (Def. App. 16). This analysis
required the agency to consider, anong other things, the

effects of its proposed action upon dol phin stocks in the ETP
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tuna purse seine fishery. 1d. at 7-12. Thus, there is
precedent for the proposed action. Defenders argue that an
ElI S was required here because, in 1980, Commerce issued an EI' S
with respect to regul ations governing the incidental taking of
mari ne mammal s associated with tuna purse seine operations.

AR S2-2 (Def. App. 17). However, the January 1999 EA resulted

in a FONSI, not an EIS. Thus, the InterimFinal Rule is not

the type of action that "normally" requires an EI'S, the
standard contained in 40 C.F. R 8§ 1501.4(b)(2)(i).

To the extent that Defenders possessed a desire to
exam ne the draft EA, they had notice of that docunment and
coul d have requested a copy fromthe agency. |In the Proposed
Rul e, 64 Fed. Reg. at 31811, Commerce stated that, "[i]n these
tracking and verification regulations and the Environnent al
Assessnment anal yzing this program NMFS has addressed each
subsection of section (f) of the DPCIA . . . ." Defenders are
wel | -aware of the fact that "[t]he Environnental Assessment
(EA) is the first step in the NEPA process" (Defenders Br. at
28) and have extensive NEPA litigation experience (e.qg.,

Defenders of WIldlife v. Andrus, 627 F.2d 1238 (D.C. Cir.

1980)). Thus, they had adequate notice that Commrerce was

preparing an EA for purposes of the InterimFinal Rule.

Def enders are incorrect in their assertion that Connerce
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was obligated to follow the standards contained in section
6. 02 of NOAA Adm nistrative Order ("NAO') 216-6. Defenders
Br. at 44. Those standards apply to fishery managenment

actions. The purpose of the InterimFinal Rule is not to

regul ate the harvest of fish per se, but to conserve marine
mammal s.  Section 6.02 of the NAO refers to the Magnuson Act's
"national standard guidelines" at 50 CFR part 600, subpart D.
This reference is an indication that section 6.02 only
applies to Magnuson Act fishery managenment actions. NMoreover,
by its own terms, NAO 216-6 is not "binding" upon Commerce in
t he manner suggested by Defenders. |In relevant part, section
7.01.c.2 of the Order recognizes that, "[w] hen full conpliance
with this Order is not possible,” consideration nay be given
to the preparation of "concise reviews of the environnental

i ssues involved, including EAs, sunmary environmental

anal yses, or other appropriate docunents.”

Def enders argue that the alternatives considered by
Comrerce were "unreasonably limted." Defenders Br. at 45.
This argunent fails to recognize that the alternatives
consi dered by an agency nust fit within the paraneters set
forth by Congress. For this reason, an agency's obligation to
conply with NEPA is not absolute. Rather, it nmust conply with

NEPA "to the fullest extent possible” (42 U S.C. § 4332), a
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phrase that the CEQ has interpreted to nean "that each agency
of the Federal Governnent shall conply with that section

unl ess existing | aw applicable to the agency's operations

expressly prohibits or nmakes conpliance inpossible."™ 40

C.F.R 8 1500.6 (enphasis added). Conmerce was well -aware of
this principle inits EA. In addition to the three
alternatives specifically exam ned, the agency considered —
but rejected — other alternatives, finding that "[n]any of
these alternative actions were determ ned to be either not
| egal, not practicable and/or not cost-effective and were thus
rejected without detailed analysis as part of the overal
programto i nplement the IDCPA." [1d. at 13, 13-16.

Def enders argue that Commerce was required to consider

"an alternative where the nunber of sets on dol phins in the

ETP is explicitly analyzed and limted." Defenders Br. at 47
(enmphasis in original). However, the purpose of the | DCPA was
to elimnate the inport ban for those nations certified to be
in conpliance with the IDCP. Specifically, the | DCPA provides
that the inport ban would not apply if certain criteria are
met (i.e., participation in the |IDCP, nenbership in the | ATTC
and conpliance with the total and per-stock per-year DWM).
Regul ations that limted the nunber of sets upon dol phins

woul d be inconsistent with both the | DCPA as well as the
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Agreenent on the IDCP. Thus, Commerce was not required to
consider this alternative.

Def enders argue that Commerce was required to consider
"eco-friendly" nmeans of harvesting mature tuna. Defenders Br.
at 47-51. In the |IDCPA, Congress authorized the undert aking
of research pertaining to the devel opment of cost-effective
fishing nmethods that (1) would reduce the incidental nortality
and serious injury of marine mammals in connection with
commerci al purse seine fishing; and (2) do not involve setting
upon dol phins or other marine mammals. 16 U S.C A 8
1414a(b)(2)(B), (C). However, the lifting of the yellowfin
tuna enbargo was not contingent upon the use of such nethods
of fishing. Regulations that nandated the use of such fishing
techni ques woul d be inconsistent with both the | DCPA as well
as the Agreenent on the IDCP. Thus, Commerce was not required
to consider this alternative.

Def enders argue that Commerce was required to consider
alternatives that addressed the purported fleet over-capacity
and over-fishing of yellowfin tuna in the ETP. Defenders Br.
at 51. Again, the lifting of the enbargo was not conti ngent
upon fleet size or amount of tuna harvested. Commrerce was not
required to consider this alternative.

Def enders argue that Comrerce was required to consider an
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alternative that addressed a bycatch protocol. Defenders Br.
at 53. While Congress authorized research with respect to
this issue (16 U.S.C. A 8§ 1414a(b)(2)(D)), it did not make the
lifting of the enmbargo contingent upon the use of fishing
t echni ques that reduced the take of nontarget species. Again,
an agency is not required to consider alternatives that would
be inconsistent with existing | aw.

The anal ysis undertaken by Commerce required an

assessnent of the potential effects of the InterimFinal Rule

and perm ssible alternatives to that rule with respect to a
vari ety of conponents of the human environnent. The analysis
required the agency to rely upon its extensive experience with
NEPA and tuna- and dol phin-related issues. Finally, the

anal ysis required the agency to bal ance various factors in

reaching its conclusion that the InterimFinal Rule would not

significantly affect the quality of the human environnment.
Def enders have not denonstrated any error in this analysis.
3. The United States Department OF State Di d Not
Have An Obligation To Initiate The NEPA Process

Wth Respect To The Agreenent On The | DCP

Def enders further argue that the United States Departnent
of State ("State") had an obligation to initiate the NEPA

process before negotiating the Agreement on the | DCP.
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Def enders Br. at 44. W di sagree.

Negoti ation of the Agreement on the |IDCP did not
constitute a "major Federal action[] significantly affecting
the quality of the human environment” within the nmeani ng of 42

U S.C. 8§ 4332. In Public Citizen v. Ofice OF The United

States Trade Representative, 970 F.2d 916, 919 (D.C. Cir.

1992), the court recogni zed that section 4332 "specifically
identifies the tinme when an agency's action is sufficiently
concrete to trigger the EI'S requirenent” and that no such
triggering event had occurred with respect to either the North
American Free Trade Agreenent ("NAFTA") or Uruguay Round
negotiations. "No final agreenment has yet been produced in

ei ther the NAFTA or Uruguay Round negotiations, and it is

uncl ear whether either round will ever produce a final

agreenent for the President to submt to Congress." [d.
(enmphasis in original). The sanme principle applies to the
| DCP negotiations. As with all international negotiations,
t here was never a guarantee that an agreenment woul d be
reached. Thus, the |IDCP negotiations were not sufficiently
concrete so as to require a NEPA anal ysi s.

Stated differently, the negotiation process represented

non-final agency action. In Franklin v. Massachusetts, 505

U.S. 788, 797 (1992), the Court explained that, for purposes
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of determ ni ng whet her an agency action is final, "[t]he core
guestion is whether the agency has conpleted its

deci si onmaki ng process, and whether the result of that process
is one that will directly affect the parties.” 1In a
subsequent case involving NAFTA and the Uruguay Round, the
United States Court of Appeals for the D.C. Circuit relied
upon the Franklin test in concluding that it did not possess
jurisdiction to entertain a challenge to an alleged failure to
prepare an EI'S because negotiation of these trade agreenents

did not constitute "final agency action.”™ Public Citizen v.

Ofice O The United States Trade Representative, 5 F.3d 549,

551 (D.C. Cir. 1993). Simlarly, negotiation of the Agreenent
of the IDCP was not a final agency action.

Concl usi on of the Agreenment on the IDCP also did not
constitute a "major Federal action[] significantly affecting
the quality of the human environment." |ndeed, that Agreenent
had no effects upon the human environnment. The statute
provides that the lifting of the tuna enmbargo may occur only
when a harvesting nation provides Commerce with docunmentary
evidence that the criteria specified in 16 U S.C A 8§
1371(a)(2)(B) are met. These actions could only occur upon
promul gati on of regul ati ons by Commerce.

The Court should decline to rule upon this issue because
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it involves a nonjusticiable political question. It is
established that a "controversy is nonjusticiable —i.e.,
involves a political question — where there is '"a textually
denonstrabl e constitutional commtnent of the issue to a
coordinate political department; or a lack of judicially

di scoverabl e and manageabl e standards for resolving it

""" Nixon v. United States, 506 U S. 224, 227 (1993) (quoting

Baker v. Carr, 369 U S. 186, 217 (1962)). |In Earth Island, 6

F.3d at 652-53, the court recognized that "[t] he President
al one has the authority to negotiate treaties with foreign
countries" and that "'[i]nto the field of negotiation the
Senate cannot intrude; and Congress itself is powerless to

i nvade it (quoting United States v. Curtiss-Wight Corp.,

299 U. S. 304, 319 (1936)). As a result, NEPA should not be
construed as requiring the preparation of either an EA or an
EIS with respect to the Agreenment on the | DCP because such a
construction would inproperly inpinge upon the exclusive power

of the Executive Branch to negotiate international agreenents.

Finally, the Court should decline to entertain this issue
due to Defenders' failure to exhaust their adm nistrative

remedies. In MCarthy v. Madigan, 503 U.S. 140, 145 (1992),

t he Suprene Court recognized that agencies have the "primary
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responsi bility" for the programs that Congress has charged
themto adm ni ster and that the exhaustion doctrine pronotes
this goal. |In the admnistrative proceedi ngs, Defenders
argued before Commerce that a NEPA anal ysis was required

bef ore promul gation of the InterimFinal Rule. AR XX-849

(Def. App. 18). No such effort was made with respect to the

Agreenent on the | DCP.

D. The Affirmative Finding Wth Respect To The
Governnment OF Mexico |Is Not Arbitrary, Capricious,

An Abuse OF Discretion, O O herwi se Not In

Accordance Wth Law

On April 12, 2000, Conmerce rendered an affirmative
finding for the Government of Mexico that entitled that nation
to export to the United States yellowfin tuna harvested in the
ETP by Mexican purse seine vessels. This determ nation is not
arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with | aw.

In its determ nation, Commerce found that the
document ation subm tted by the Governnment of Mexico satisfied
the statutory requirenments of 16 U. S.C. A 8§ 1371(a)(2).

Speci fically, Comerce found that (1) Mexico had provided a
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statenment requesting an affirmative finding; (2) there existed
evi dence that Mexico was a nmenber of the I ATTC, (3) there

exi sted evidence that Mexico was nmeeting its obligations to
the IATTC, including financial obligations; (4) there existed
evi dence that Mexico was conplying with the IDCP, including

t he adopti on and enforcement of tuna tracking and verification
regul ations; (5) there existed evidence that Mexico did not
exceed the national DMLs in the year preceding its application
and there were no national per-stock per-year nortality limts
in effect during that tinme; and (6) Mexico authorized the

| ATTC to provide or release information necessary to verify
information on Mexican TTFs. AF MAF-50 (Def. App. 3) at 1.

1. | DCP/ | ATTC Obl i gati ons

Def enders argue, in error, that Mexico is violating four
provi sions of the IDCP. Defenders Br. at 56-57.

Contrary to Defenders' position, the regul ations of the
Governnment of Mexico properly define sundown sets. Those
regul ati ons define "night sets" as "those in which the back-
down maneuvers are not conpleted 30 m nutes after sunset
extending to include those that begin nore than 30 m nutes
prior to sunrise.” AR MAR-4 (Def. App. 19) at 8§ 3.14. The
regul ations further specify that "[n]ight sets are

prohibited.” Id. at 8 4.2.15.1.8. Annex VIII.3.e to the
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Agreenent on the | DCP provides that a vessel with a carrying
capacity of nore than 363 netric tons (400 short tons)
operating in the Agreenent Area shall, anong other things,

"[c] onpl ete backdown no |ater than thirty m nutes

after sunset, as determ ned by an accurate and reliable source
approved by the Parties" (enphasis added). Mexico's night set
regulation is consistent with this standard.

Defenders are correct that Article V.1.h of the Agreenent
on the I DCP contenplates that the Parties will conduct
research "for the purpose of seeking ecol ogically sound neans
of capturing large yellowfin tunas not in association with
dol phins."” However, no aspect of the Agreenment specifies that
Parties nmust begin such research at any specific tinme.
| nstead, the Agreement nerely requires that existing

"scientific research data" be exchanged anong the parties "on
a full and timely basis.” [1d. at Article V.1.g. This
interpretation of the Agreenent is consistent with Congress's
own understandi ng of the required research. 1In the | DCPA,
Congress directed Comrerce to "undertake or support
appropriate scientific research to further the goals of the

| nt ernati onal Dol phin Conservation Program" 16 U S.C. A 8§
1414a(b)(1). Congress further specified that this research

may i nclude "projects to devel op cost-effective nmethods of
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fishing for mature yellowfin tuna wi thout setting nets on

dol phins or other marine mammls.” 16 U. S.C A 8
1414a(b)(2)(B). In contrast to other research projects
contenpl ated by Congress (see 16 U.S.C. A 8§ 1414a(a) (1)
(directing Comerce to comence a study on Cctober 1, 1997 to
exam ne the effect of intentional encirclenment on dol phin and
dol phin stock)), no deadline was set for the comencenent of
research into harvesting nethods that do not involving setting
upon dol phins. This absence of a deadline in the Interim

Final Rule is not an abrogation of the United States' |DCP

obligations. Simlarly, the absence of a deadline in the
regul ati ons i ssued by the Government of Mexico does not nean
that Mexico is in violation of its |IDCP obligations.

Def enders al so argue that the Governnment of Mexico has
not devel oped incentives to reduce dolphin nortality. This
argunment, however, ignores the fact that, when the Agreenent
on the IDCP refers to the "establishnent of a systemthat
provi des incentives to vessel captains to continue to reduce
i ncidental dol phin nortality” (Article V.1.a), it refers to a

collective systemthat nust first be devel oped by all the

Parties before it is inplenmented by individual Parties. This
interpretation is supported by the fact the Agreenent also

refers to the establishnent of a systemof DM.s, limts that
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are undoubtedly devel oped first by all the Parties before
bei ng i nposed upon individual Parties. This interpretation is
al so supported by the actions of the Parties thenmselves. As

noted by Comrerce in the InterimFinal Rule, 65 Fed. Reg. at

37, a working group of the IDCP is currently devel opi ng these

i ncentives. Cf. Blinderman Construction Co., Inc. v. United

States, 695 F.2d 552, 558 (Fed. Cir. 1982) ("The conduct of
both parties during construction and before the contractor's
claimwas subnmtted to the project nanager provi des persuasive
evi dence that the contract should be construed as urged by the
contractor")

The purported "intransigence over inportant scientific
research”" (Defenders Br. at 57) also does not reveal that the
Government of Mexico is violating a provision of the | DCP.

The docunents relied upon by Defenders all relate to the issue
of whether Mexico will permt necropcies (autopsies) of

dol phins that are incidentally taken aboard Mexican tuna
vessels. \While such necropcies m ght prove useful for

pur poses of the stress studies conducted by Conmerce pursuant
to 16 U S.C. A 8 1414a(a)(3) (studies that are not inplicated
by this litigation), the Agreenment on the | DCP does not
require parties to conduct or support research with respect to

this issue. Instead, that agreenent nerely addresses research
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that pertains to gear, equipnment, and fishing techniques
(Article V.1.c) as well as an "ecol ogically sound neans of
capturing large yellowfin tunas not in association wth
dol phins" (Article V.1.h). None of the assertions mde by
Def enders pertain to these topics.

2. Fi nanci al Obligations

Rel yi ng upon the 1949 Convention that established the
| ATTC, Defenders argue that "Mexico is underpaying its fair
share" of | ATTC expenses. Defenders Br. at 58. W disagree.

In relevant part, the Convention Between The United
States O Anerica And The Republic OF Costa Rica For The
Establi shment OF An Inter-Anmerican Tropical Tuna Conmm ssion
provides that "[j]oint expenses incurred by the Conm ssion
shall be paid by the High Contracting Parties through
contributions in the formand proportion recommended by the
Comm ssi on and approved by the High Contracting Parties.” AR
S2-1 (Def. App. 20) at 1-2. Moreover, "[t]he proportion of
joint expenses to be paid by each High Contracting Party shal
be related to the proportion of the total catch fromthe
fisheries covered by this Convention utilized by that High
Contracting Party."” 1d. at 2. In the |IDCPA, Congress

provi ded the inport ban upon yellowfin tuna harvested in the

ETP does not apply if an exporting nation provides, anpng
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ot her things, docunentary evidence that "all financial
obligations” of its menbership in the IATTC are net. 16
U S.CA 8 1371(a)(2)(B)(ii).

Def enders conplain that Mexico's fiscal year 2000 | ATTC
comm t ment of $1, 000,000 is sonehow i nconsistent with the
"proportion of joint expenses" standard contained in the |IATTC
Convention. However, in its resolution creating the paynent
schedul es for fiscal year 2000, the I ATTC gave "due

consideration to the requirement in the Convention

establishing the I ATTC that the proportion of the expenses
paid by each Party should be related to the proportion of the
total catch utilized by that Party." AR CO2-39 (Def. App. 21)
at App. 3 (italics in original). In this manner, the I ATTC
properly recognized that its Convention does not require a
strict, one-to-one, proportionality between the expenses paid
by each Party and the total catch utilized by each Party.

| nstead, the Convention nmerely requires that the expenses be

"related"” to the proportion of the total catch.

More inportantly, decisions rendered by the I ATTC are not
subject to judicial review Congress has provided that
i nternational organizations are entitled to certain

privileges, exenptions, and inmmunities. Specifically,
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"[i]nternational organizations, their property and their
assets, wherever |ocated, and by whonsoever held, shall enjoy

the same immuunity fromsuit and every form of judicial process

as is enjoyed by foreign governnents, except to the extent

t hat such organi zati ons may expressly waive their immunity for
t he purpose of any proceedings or by the ternms of any
contract." 22 U S.C. 8§ 288a(b) (enphasis added).

"I nternational organizations" are those public international
organi zations in which the United States participates pursuant
to treaty or Act of Congress and which the President

desi gnates as being entitled to enjoy the privileges,
exenptions, and imunities that are provided by law. 22

U S C 8§ 288. The President has made such a designation with

respect to the IATTC. See Designating Public International

Organi zations Entitled To Enjoy Certain Privil eges,

Exenptions, And Inmmunities, 27 Fed. Reg. 10405 (Oct. 23, 1962)

("l hereby designate the Inter-American Tropical Tuna
Comm ssi on, the Great Lakes Fishery Comm ssion, and the

| nternational Pacific Halibut Conm ssion as public

i nternational organizations entitled to enjoy the privil eges,
exenptions, and imunities conferred by the International

Organi zations Immunities Act, except those conferred pursuant

87



to Sections 4(b), 4(e), and 5(a) of that Act").® As a result,
even if the IATTC erred in its determ nation of the financial
contribution for Mexico for fiscal year 2000, that

determ nation is not subject to judicial review

3. Total Annual Dol phin Mrtality Limts

Def enders argue that the DMLs assigned to Mexico for year
2001 violate the | DCPA because (1) they are purportedly
greater than the DMLs set for Mexico for year 2000; and (2)

t hey purportedly exceed the total annual limts "for any year
thereafter” within the neaning of 16 U S.C. A 8§
1371(a)(2)(B)(iii). Defenders Br. at 58.

By |letter dated March 29, 2000, the I ATTC i nfornmed
Comrerce that "no Mexican tuna purse-seine vessel that was
all ocated a Dol phin Mrtality Limt (DM.) during the 1999
fishing year exceeded its DM." and "the total dol phin
nortality for the Mexican fleet in 1999 did not exceed the
total of the DWMLs allocated to its vessels." AR MAF-41 (Def.

App. 22) (enphasis added). In its Affirmative Finding for

® Sections 4(b), 4(e) and 5(a) of the International
Organizations Immunities Act involve the treatment of iIncome
and social security taxes. Pub. L. No. 79-291, 59 Stat. 669
(1945).
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Mexi co, Commerce relied upon this letter as evidence in
support of its conclusion that Mexico did not exceed its
national fleet DMLs. AR MAF-50 (Def. App. 3) at 1 5.

The Court should decline to entertain Defenders'
arguments because there is no justiciable case or controversy
concerning the DMLs issued to Mexico for years 2000-2001.
Those DMLs were not issued by the IATTC at the tinme that
Commerce rendered its Affirmative Finding. Thus, those DMs
have no bearing upon the question whether the Affirmative
Finding is arbitrary, capricious, and abuse of discretion, or

ot herwi se not in accordance with | aw. See Verson, A Div. of

Allied Products Corp. v. United States, 5 F. Supp-.-2d 963, 966

(CIT 1998) (a federal court does not have the "power to
render an advisory opinion on a question simply because [it]
may have to face the same question in the future®") (citation
omitted).

4, Tracki ng And Verification

Def enders al so chal l enge four aspects of the Governnment
of Mexico's tracking and verification program Defenders Br.
at 58-59.

The statute provides that Comrerce may not accept
docunentary evidence that would permt the lifting of the

yellowfin tuna embargo if, anong other things, "the governnent
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of the harvesting nation does not provide directly or
authorize the Inter-Anerican Tropical Tuna Comm ssion to

rel ease conplete and accurate information to the Secretary in
a timely manner . . . for the purposes of tracking and
verifying conpliance with the m ninmum requirenments established
by the Secretary in regul ati ons pronul gated under subsection
(f) of the Dol phin Protection Consuner Information Act (16

U S.C 1385(f))." 16 U S.C. A 8§ 1371(a)(2)(B).

In the Affirmative Finding at paragraph 5, Commerce
determ ned that there exists evidence that the Governnment of
Mexi co maintains a tracking and verification programthat is
"conparable to the U S. tracking and verification regulations
at 50 CFR 216.94." In support of this determ nation, Commerce
reviewed and relied upon the common el enents of the U S. and
Mexi can tuna tacking and verification systens.

Defenders first argues that "neither the record nor any
ot her source indicate the public availability of Mexican tuna
tracking fornms (TTFs)." Defenders Br. at 59. This
observati on does not reveal error in the Affirmative Finding

because the InterimFinal Rule itself does not authorize the

public release of tuna tracking forns. See 50 C.F.R 8§
216.94(f) ("Information submtted to the Assistant

Adm ni strator under this section will be treated as

90



confidential in accordance with NOAA Adm nistrative Order 216-
100 'Protection of Confidential Fisheries Statistics').

Public rel ease of data was not contenplated by Congress in the
| DCPA. See 16 U.S.C. A 8§ 1385(f) ("In the devel opnent of

t hese regul ati ons, the Secretary shall establish appropriate
procedures for ensuring the confidentiality of proprietary
information the subm ssion of which is voluntary or

mandat ory").

Def enders al so argue that the Mexican regulations "do
not, on their face, indicate if and/or how TTFs are actually
transmtted to the IATTC." Defenders Br. at 59. By section
4.2.16.2 of its regulations, however, the Governnment of Mexico
has directed observers to submt their reports "to the
Director of IATTC if they are observers fromthat agency, or
to the Director of the National Tuna Devel opment and Dol phin
Protection Programif they are observers fromthat Program"™
VWil e there exists no explicit provision in the regul ations
providing for the transm ssion of TTFs fromthe National Tuna
Devel opment and Dol phin Protection Program (a national
observer program authorized by the Agreenent on the IDCP) to
the I ATTC, none was needed. As a signatory to the Agreenent
on the I DCP, Mexico has agreed to "provide to the Director

copies of all raw data collected by observers fromtheir
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respective national programs in a timly manner upon the
conclusion of the trip during which the data were coll ected,

al ong with sunmaries and reports conparable to those provided
by I ATTC observers.”™ AR VII-97 (Def. App. 11) at Annex
I1.7.b. The absence of a specific regulation addressing the
transm ssion of TTFs to the IATTC is justified because no such

provi sion exists in the InterimFinal Rule. Nor did Congress

i npose such a regul atory requirenment in the | DCPA.

VWil e recogni zing that the Government of Mexico has a
regul atory provision that provides for "regular audits and
reviews so as to assure conpliance with the Tuna Tracki ng and
Verification System (AR MAF-4 (Def. App. 19) at Annex 2,
I11.D), Defenders argue that there is no evidence indicating
the | evel of resources for inplenenting this system However,

the "m ni mum requirenents” contained in the InterimFinal Rule

for tracking and verification also do not include a specified
| evel of resources. By the |IDCPA, Congress did not indicate
what | evel of agency resources should be devoted to tracking
and verification. Instead, Congress nmerely directed Commerce
to issue regulations that addressed "[t]he use of periodic
audi ts and spot checks for caught, |anded, and processed tuna
products | abeled in accordance with subsection (d) of this

section.” 16 U.S.C A 8 1385(f)(6) (enphasis added). Thus,

92



the regul ations issued by Mexico properly neet the "ni ninmum

requi renments” contained in the InterimFinal Rule.

Finally, Defenders assert that there is no record
evi dence that the Governnment of Mexico has accounted for the
"no encirclenment” standard of dol phin-safe tuna pursuant to

Brower v. Daley, 93 F. Supp.2d 1071 (N.D. Cal. 2000), appeal

docketed, No. 00-15968 (9th Cir. May 24, 2000). Defenders Br.
at 59. That decision, however, is currently on appeal.

5. Enf orcement And Conpli ance

Def enders argue that the tuna enmbargo should be
reinstituted because the Government of Mexico has failed to
take enforcenment actions with respect to purported violations
of IDCP requirements. Defenders Br. at 59-60. W disagree.

The statute provides that Comrerce may not accept
document ary evidence that would permt the lifting of the
yellowfin tuna enbargo if, anong other things, "after taking
into consideration such information, findings of the Inter-
American Tropi cal Tuna Conm ssion, and any other rel evant
information, including information that a nation is

consistently failing to take enforcenent actions on violations

whi ch dimnish the effectiveness of the International Dol phin
Conservation Program the Secretary, in consultation with the

Secretary of State, finds that the harvesting nation is not in
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conpliance with the International Dol phin Conservation
Program"™ 16 U.S.C. A 8 1371(a)(2)(C(ii) (enphasis added).
The docunents relied upon by Defenders do not denonstrate
that the Governnment of Mexico is failing to take enforcenent
actions with respect to violations that dimnish the
effectiveness of the IDCP. The incidents described in these

docurments nerely involve purported violations. For exanple,

the 1997 Annual Report of the International Review Panel lists
"all possible infractions . . . ." AR CO2-8 (Def. App. 23) at
4. "Each possible infraction is listed, followed by a brief

description of the action take by the governnment, as reported
to the Secretariat; if no action is listed, this indicates
that the Secretariat has not received a response fromthe
government." 1d. The information provided with respect to
the Mexican fleet reveals that the Governnment of Mexico
diligently investigates and responds to reports of violations.
Mor eover, Defenders have made no showi ng that there exi st
violations that dimnish the effectiveness of the |DCP.

In rendering its Affirmative Finding for Mexico at
paragraph 4, Commerce was well-aware of reports of purported
viol ations. The agency explained that "[a]s the first fishing
year under the new Mexican dol phin-protection regul ations

progresses, NMFS will nonitor enforcenment of the regulations
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by the Mexican fisheries authorities via the International

Revi ew Panel process, in which we receive reports of alleged
infractions by vessels under Mexican jurisdiction, and the

enf orcenent actions of the Mexican authorities in response to
t hose all egations” (enphasis added). AF MAF-50 (Def. App. 3)
at f 4. |In addition, the agency determ ned that "the
Governnment of Mexico has been inplenenting the | DCP and taking
enforcement actions agai nst vessels under Mexican jurisdiction
found to have viol ated dol phin-protection neasures.” 1d.

By its use of the phrase "consistently failing to take
enf orcenent actions on violations," it is apparent that
Congress expected Comrerce to withhold affirmative findings
only for those nations that took no enforcement actions or
only m nimal enforcement actions. In concluding that the
Governnment of Mexico is inplenenting the |IDCP and taking
necessary enforcenent actions, Commerce considered the
rel evant factors and articulated a rational connection between
the facts found and the choice made. Thus, its finding should

be sust ai ned.

E. In The Event That The Court Finds Error Wth Respect
To Any OF The Chal |l enged Adm nistrative

Determ nations, |t Should Remand The Matter For
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Further Proceedings While Permtting The Interim
Final Rule and The Affirmative Finding For Mexico To

Remain I n Effect

In the event that the Court finds error with respect to
any of the challenged adm nistrative determ nations, it should
remand the matter for further proceedings while permtting the

InterimFinal Rule and the Affirmative Finding for Mexico to

remain in effect.
Previously, the Court held that Defenders' argunent that
irreparable injury is presuned in environnmental cases is

"unavailing." Defenders of WIldlife v. Dalton, 97 F. Supp.2d

1197, 1200 (CI T 2000). Rather, the Court properly recognized
that the granting of injunctive relief is extraordinary and
that the party seeking injunctive relief nust produce evidence
denmonstrating that (1) it will be immediately and irreparably
injured; (2) there is a likelihood of success on the nerits;
(3) the public interest would be better served by the relief
requested; and (4) the balance of hardships on all the parties

favors the novant. 1d. at 1199 (citing Zenith Radio Corp. V.

United States, 710 F.2d 806, 809 (Fed. Cir. 1983)).

Even where a statutory violation is established, "[t]he

grant of jurisdiction to ensure conpliance with a statute
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hardly suggests an absolute duty to do so under any and al
circunstances, and a federal judge sitting as chancellor is
not mechanically obligated to grant an injunction for every

violation of law." Weinberger v. Ronero-Barcelo, 456 U S.

305, 313 (1982). Thus, "an injunction is an equitable renedy

that does not issue as a matter of course." Anpbco Prod. Co.

v. Village of Gambell, 480 U S. 531, 542 (1987). Moreover,

the courts are still obliged to consider where the public
interest lies in deciding whether to grant or deny injunctive

relief. Anmerican Mtorcyclist Ass'n v. Watt, 714 F.2d 962,

965 (9th Cir. 1983).
These principles also apply in circunstances in which a

party establishes a violation of NEPA. See State of Wsconsin

v. Weinberger, 745 F.2d 412, 425 (7th Cir. 1984) ("There is no

presunption mandating an injunction in this type of case";
"the national well-being and security as determnm ned by the
Congress and the President denmand consi deration before an

i njunction should issue for a NEPA violation"); Environnental

Def ense Fund v. Marsh, 651 F.2d 983, 1005 (5th Cir. Unit A

1981) ("The court should tailor its relief to fit each
particul ar case, bal ancing the environnmental concerns of NEPA
agai nst the larger interests of society that m ght be

adversely affected by an overly broad injunction") (citation
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onmi tted).

In this case, Defenders profess that they "do not, at
this time, seek a notion to re-instate the ban agai nst Mexican
tuna and tuna products, but reserve the right to do so."

Def enders Br. at 61. However, they "seek a judgnent setting
aside the present affirmative finding for the Governnment of
Mexico" (id.), an action that could require the re-inposition
of the inport ban contained in 16 U.S.C A § 1371(a)(2).

El sewhere, Defenders request that the InterimFinal Rule "be

set aside." Modtion for Judgnment, dated February 28, 2001, at
2. Even if the Court finds error with respect to any of the
chal | enged adm ni strative determ nations, it should grant none
of the requested relief.

VWi | e Defenders have filed several declarations in
conjunction with its nmotion for judgnent, none denonstrates
that irreparable harmw | occur in the absence of injunctive
relief. In denying Defenders' notions for a tenporary
restraining order and prelimnary injunction, the Court
recogni zed that, "one way to show irreparable harm woul d be
for Plaintiffs to provide evidence that this nunber [i.e.,
5,000 dol phin nortalities] would be exceeded, or that a
specific stock's assigned nortality limts would be exceeded.™

Def enders, 97 F. Supp.2d at 1200 n.6. No such evidence has

98



been produced.

In contrast, the Governnment is producing evidence that
the granting of injunctive relief at this time would have
adverse foreign policy consequences for the United States.

Earlier, the Government provided the Declaration of Frank
E. Loy, then-Under Secretary for G obal Affairs of the U S
Departnent of State, and the Declaration and testinony of
David A. Balton, Director of the O fice of Marine
Conservation, U S. Department of State. The Court found that
(1) both declarants were "highly conpetent to specul ate on the
effects continuing the enbargo m ght have"; (2) the evidence
presented by the declarants denonstrated "that if the enbargo
remains in place, the international agreement will likely fall
apart, leaving the dolphins in the EPO [ETP] with no
protection”; and (3) the Balton declaration presented
"particularly conpelling evidence of the delicate state of the
| nternational Program" Defenders, 97 F. Supp.2d at 1201 &
1201 n. 8.

The Governnment now provides the Declaration of Alan P.

Larson.’” M. Larson is the Under Secretary for Economic,

" This declaration is provided solely for determining what
relief, if any, should be granted in the event that the Court
finds error in the challenged administrative determinations.
The declaration is not provided for purposes of defending any
aspect of the challenged determinations.
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Busi ness and Agricultural Affairs of the U S. Departnment of
State. Larson Declaration at § 1 (Def. App. 5). He has
princi pal responsibility, ampbng other functions, for managi ng
the use of trade restrictive nmeasures, including inport

prohi bitions, to advance the foreign policy objectives of the
United States. 1d.

M. Larson states that he is famliar with the
decl arations of Messrs. Loy and Balton (id. at T 2) and that
"the granting of the relief sought by the plaintiffs at this
stage of the litigation could result in the sane serious
adverse consequences for the foreign policy of the United
States set forth in the Loy and Balton Declarations" (id. at
8). Stated differently, the foreign policy concerns
identified by Messrs. Loy and Balton in April, 2000 still
exi st today.

As a result, in the event that the Court grants any
aspect of Defenders' notion for judgnent upon the agency
record, it should remand the matter to either Comrerce or
State for reconsideration in accordance with the Court's
opi nion. However, while the remand is in progress — and while
the Court subsequently considers the results of the remand -

the InterimFinal Rule and the Affirmative Finding for the

Gover nnent of Mexico should remain in effect.
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V.  CONCLUSI ON

For these reasons, the Court should (1) sustain the

InterimFinal Rule, the EA prepared by NMFS for purposes of

the InterimFinal Rule, and the Affirmative Finding prepared

by NMFS with respect to the Governnent of Mexico; and (2)
dism ss this action.
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