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QUESTI ONS PRESENTED
1. Whether petitioner has satisfied the requirenents for a

stay of execution, as described in Barefoot v. Estelle, 463 U 'S

880 (1983).

2. Whet her petitioner is entitled to have his death
sentences vacated based on Report No. 52/01 of the Inter-
Ameri can Comm ssion on Human Ri ghts, which concluded that his
sentences violate his rights under the American Decl aration of
the Rights and Duties of Man (Anerican Declaration), and that
hi s execution would violate the Charter of the Organi zation of

American States, 21 U S.T. 607, and the Anerican Decl arati on.
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OPI NI ONS BELOW
The opinion of the court of appeals denying petitioner's
nmotion for a stay of execution (Pet. App. 63-74) is not yet
report ed. The opinion of the district court dismssing
petitioner's petition for a wit of habeas corpus (Pet. App. 1-
8) is also not yet reported.

JURI SDI CTI ON



The judgnent of the court of appeals was entered on June 14,
2001. The application for a stay of execution and the petition
for a wit of certiorari were filed on June 15, 2001. The

jurisdiction of this Court is invoked under 28 U S. C. 1254(1).
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STATEMENT

After a jury trial in the United States District Court for
the Southern District of Texas, petitioner was convicted of
numer ous of fenses, including engaging in a continuing crimna
enterprise, in violation of 21 U S C 848(a) and (c), and
commtting three nurders while engaged in and in furtherance of
a continuing crimnal enterprise, in violation of 21 U S C

848(e). He was sentenced to death for each of the nurders.' The

! Petitioner was al so convicted of conspiring to inmport and

to possess with intent to distribute nore than 1000 kil ograns of

marij uana, in vi ol ation of 21 U S. C 841(a) (1) and
(b)(2)(A)(vii), 952(a)(2), 960(b)(1)(QG, and 963; possession of
marijuana with intent to distribute it, in violation of 21

US C 841(a)(1l) and 21 U . S.C. (b)(1)(B) or (C (1994 & Supp. V
1999); and noney |aundering, in violation of 18 U S C
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Fifth Circuit affirnmed petitioner's convictions and sentence.

United States v. Flores, 63 F.3d 1342 (1995). This Court denied

his petition for a wit of certiorari, 519 U S. 825 (1996), and
his petition for rehearing, 519 U S. 1022 (1996).

Follow ng direct review, petitioner filed a notion to vacate
his sentences under 28 U S.C. 2255 (1994 & Supp. V 1999),

challenging, inter alia, the admssibility at his penalty

heari ng of evidence of various unadjudicated nurders for which
he was responsi bl e. The district court denied the notion and
declined to issue a certificate of appealability. Petitioner
then applied to the court of appeals for a certificate of

appeal ability under 28 U. S.C. 2253(c)(1)(B) (Supp. V 1999). The

court of appeals denied the application. United States v.
Garza, 165 F.3d 312 (5th Cir. 1999). This Court denied
certiorari. 528 U S. 1006 (1999).

Petitioner is schedul ed to be executed on June 19, 2001. On

May 4, 2001, petitioner filed in the Fifth Circuit a notion for

1956(a) (1) (A). Petitioner does not challenge his convictions
and sentences on those charges in this Court.
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a stay of execution and for leave to file a second or successive
Section 2255 motion to vacate his sentence so that he could

raise a claimthat the rule in Simpbns v. South Carolina, 512

U S. 154 (1994), was violated in his capital sentencing hearing.
On May 30, 2001, the Fifth Circuit denied petitioner's request
for a stay and |leave to file a second or successive Section 2255

motion. |In re Garza, No. 01-40473 (May 30, 2001). In light of

that denial, on June 7, 2001, petitioner filed an origina
petition for a wit of habeas corpus and a stay application in
this Court, which are pending as Nos. A-1072 and 00-10456.

On April 24, 2001, in the United States District Court for
the Southern District of Indiana (the district of petitioner's
i ncarceration), petitioner filed a petition for a wit of habeas
corpus pursuant to 28 U . S.C. 2241 and a notion for stay of
execution, alleging that the introduction at his penalty hearing
of evidence of unadjudicated nmurders commtted or procured by
himin Mexico violated international law. The district court
di sm ssed the habeas petition for lack of jurisdiction, and

petitioner noted an appeal to the Seventh Circuit.? On June 14

2 On June 6, 2001, petitioner filed in the Fifth Circuit
another notion for authorization to file a successive notion
under Section 2255, raising the same substantive international
law claim as he raised in the Seventh Circuit. O June 11,
2001, the Fifth Circuit denied leave to file the successive
claim See Order, No. 01-40596.
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2001, the Seventh Circuit denied petitioner's notion for a stay
of execution, finding that petitioner had failed to "present][]
any substantial ground” on which habeas relief could be granted.

Pet. App. 74. On June 15, 2001, petitioner filed in this Court
the instant application for a stay of execution and petition for

awit of certiorari.

1. The evidence at trial is sunmarized in the opinion of
the court of appeals on direct appeal. 63 F.3d at 1351-1352.
From the early 1980s wuntil 1992, petitioner controlled an

extensive marijuana trafficking organization headquartered in
Brownsville, Texas. During that period, he and his subordi nates
i nported thousands of pounds of marijuana from Mexico, packaged
the marijuana at various stash houses located in the Brownsville
and Corpus Christi areas, and then resold the marijuana to
whol esal e distributors in Texas, Louisiana, and M chigan. |d.
at 1351.

Law enforcenent officers occasionally seized marijuana
| oads, currency shipnments, or both, belonging to petitioner
Petitioner suspected that those seizures were |inked to
informants wthin his drug-trafficking organization. I n
retaliation, petitioner murdered or caused the nmurder of
G | berto Matos, Erasnp De La Fuente, and Thomas Runbo. 63 F.3d

at 1351-1352. The circunstances surroundi ng those nurders are



7
described in our brief in opposition in Nos. A-1072 and 00-10456

at pages 4-5 (filed June 14, 2001).

2. Under 21 U S.C. 848(k), the jury nust find the
exi stence of at least two statutory aggravating factors before
it is authorized to sentence to death a defendant found guilty
of commtting nmurder in furtherance of a continuing crimna
enterprise, in violation of 21 U S.C. 848(e). First, the jury
must find the existence of at |east one of four "intent" factors
enunerated in Section 848(n)(1l) to ensure that the defendant
acted with a degree of culpability sufficient to make inposition
of the death penalty a constitutionally proportionate
puni shment.  See Tison v. Arizona, 481 U S. 137 (1987). I'n
addition, the jury nust find the existence of at |east one of
the aggravating factors enunerated in Section 848(n)(2)-(12).
See 21 U S.C. 848(k). If the jury finds the existence of one of
the aggravating factors set forth in paragraph one of subsection
(n) and one of the aggravating factors set forth in paragraphs
two through 12 of subsection (n), then the jury may consider any
non-statutory aggravating factors for which notice has been
given, and it may weigh all aggravating factors it has found
against any mtigating factors that any individual juror finds
to exist. See 21 U S.C 848(k). Al t hough the jury "is never

required to inpose a death sentence,” it may do so if it
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unani nously concludes that "the aggravating factors found to
exist sufficiently outweigh any mtigating factor or factors
found to exist, or in the absence of mtigating factors, [that]
t he aggravating factors are thenmselves sufficient to justify a
sentence of death.” 21 U. S.C 848(k).

In its original and anended notice of its intent to seek the
death penalty for the nurders of Matos, De La Fuente, and Runbo

(see 21 U.S.C. 848(h)), the governnent alleged, inter alia, as

non-statutory aggravating factors the previously unadjudicated
nmurders of Oscar Cantu, Antonio Nieto, Diana Flores Villarreal,
Ber nabe Sosa (petitioner's son-in-law), and Fernando Escobar
Garcia. Gov't CA Br. 4. Wth the exception of the Villarreal
murder, all of the unadjudicated nurders occurred in Mexico. As
detail ed bel ow, the government presented extensive evidence at
the penalty phase of petitioner's capital trial establishing
that petitioner participated in or ordered each of the
previously wunadjudicated nurders alleged as non-statutory
aggravating factors, and that his notivation for doing so
variously related to the m shandling of the proceeds from his
drug trafficking enterprise, the loss of a marijuana shipnment
bel onging to him connections to a suspected informant, or
personal aninmpbsity. Petitioner did not raise at any stage of

the sentencing hearing any claim that the adm ssion of this
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evi dence violated United States obligations under international
| aw or was inconsistent with any principles contained in any
international instrunent, including the Anerican Declaration of

Ri ghts and Duties of Man (Anerican Declaration).?

3 The Anerican Declaration is available on Westlaw at 2000

BDPHRI AMS 15, and is reprinted in 43 Am J. Int'l L. supp. 133
(1949).
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Wth respect to the Escobar and Ni eto nurders, Israel Flores
testified at the penalty hearing that he and N eto, one of
petitioner's associates, went to Mexico to purchase marijuana
for petitioner. N eto was arrested and Flores | ent him $10, 000
of petitioner's drug noney to get out of jail. Conplaining that
they were taking too long to conplete the marijuana deal,
petitioner <called Flores and directed him to return to
Brownsvill e. After learning of the spent funds, petitioner
initially responded that he was going to kill N eto, Flores, and
Escobar (who he believed was an instigator), but he later told
Fl ores and Nieto privately that he was going to kill Escobar
because he had no use for him Afterwards, petitioner and
anot her individual drove Flores, N eto, and Escobar to a
secl uded area. VWhile the car was noving, petitioner shot
Escobar three times, killing him Gov't C.O A Opp. 18-19.°

| srael Flores further testified that, about a week |ater,
petitioner ordered himto kill N eto; if he refused, petitioner
t hreatened, both he and Nieto would be killed. Pursuant to
petitioner's instructions, Flores and Raul Amaro drove Nieto to

a secluded country road near WMatanoros, where Flores shot him

*  The government's brief in opposition to petitioner's

application for a certificate of appealability fromthe deni al
of his initial Section 2255 notion is cited as "Gov't C. O A
Opp. " The governnent's brief in the court of appeals on
petitioner's direct appeal is cited as "Gov't C. A Br."
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four tines. Jesus Flores testified that petitioner told him
that Israel Flores had killed Ni eto because Nieto had "wasted
[ petitioner's] noney over there in Mexico." Gov't C O A Opp.
19.

Wth regard to the Bernabe Sosa nurder, Jesus Flores
testified that petitioner wanted Sosa kill ed because petitioner
believed that Sosa was responsible for a January 1992 police
sei zure of marijuana in Houston. Pursuant to a plan devel oped
by petitioner, Amaro drove Sosa, Flores, and Emlio Gonzales to
a prearranged | ocation under the pretext of inspecting a |anding
strip. Once there, Gonzal es and Amaro shot Sosa three tines in
the head and neck. At petitioner's direction, Gonzales then
handcuffed Sosa to give the appearance that the Mexican
Federal es had nmurdered him Gov't C. O A Opp. 21-22.

| srael Flores and Greg Srader testified about the nurder of
Oscar Cantu, one of petitioner's pilots. In 1991, Cantu
reported to petitioner that Mexican police had pulled himover,
tortured him and seized $40, 000- $60, 000 that was to be used to
purchase marijuana for petitioner. Petitioner believed that
Cantu had stolen the noney and stated that he was going to kil
hi m Thereafter, petitioner and Jesus Flores took Cantu on a
trip to Mexico from which he never returned. Srader testified

that petitioner told him that they had killed Cantu. Gov't
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C.O. A Opp. 22-23.°

Jesus Hores testified that petitioner asked himto help
kill Diana Villarreal in Texas. Petitioner was angry wth
Villarreal because she had introduced petitioner to governnment
informant Emlia Galvan and because he thought Villarreal was
| aughing at him over the government's seizure of a |arge of
anmount of his drug proceeds. In carrying out his plan to nurder
Villarreal, petitioner told Flores, Gonzales, and Villarreal to
snort cocaine with him At petitioner's instruction, Gonzales
sat down beside Villarreal, punched her unconscious, and then

began strangling her. Because petitioner believed that Gonzal es

> In addition to the testinony of petitioner's acconplices,

t he governnent presented at the penalty hearing the testinony of
the United States Custons agents who investigated the nmurders in
Mexico and the United States and WMexican pathol ogists who
performed the autopsies on the victins. Gov't C.O A Opp.
17-18.
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was not "doing it right," petitioner strangled her hinself. In
the neantine, Flores injected Villarreal with cocaine. Wen she
started havi ng convul sions, petitioner ordered Gonzales to tie a
pl asti c bag over her head. They dunped her body in a secl uded
area of Brownsville. Petitioner paid Flores, Gonzales, and a
third individual who hel ped dispose of the body an ounce of
cocai ne each for their help. Gov't C A Br. 29-30.

3. At the conclusion of the penalty hearing, the district
court submtted to the jury each of the four Section 848(n)(1)
"intent" factors with respect to each of the three capital
murders for which petitioner was convi cted. As to the De La
Fuente and Runbo nurders, the jury found unani nously and beyond
a reasonabl e doubt that petitioner intentionally killed both
victins (Section 848(n)(1)(A)), and that he intentionally
engaged in conduct intending that both of the victinms be killed
or that lethal force be enployed against each of the victins
resulting in their deaths (Section 848(n)(1)(C)). As to the
Mat os nurder, the jury found unani nously and beyond a reasonabl e
doubt that petitioner intentionally engaged in conduct intending
that Matos be killed or that lethal force be enployed agai nst
himresulting in his death (Section 848(n)(1)(C)). 63 F.3d at
1366. Havi ng found the requisite aggravating intent for al

three murders, the jury next found unaninmously and beyond a
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reasonabl e doubt, fromthe second category of required statutory
aggravating factors, that petitioner commtted each of the three
murders after substantial planning and preneditation (Section
848(n)(8)) and that he procured De La Fuente's and Matos's
murders by paynent of sonmething of pecuniary value (Section
848(n)(6)). 1d. at 1367. Finally, as non-statutory aggravating
factors, the jury found unaninously and beyond a reasonable
doubt that petitioner was responsible for the killings of

Escobar, N eto, Sosa, Cantu, and Villareal; that petitioner

comm tted four of these previously unadjudicated killings after
subst anti al pl anning and preneditation; t hat petitioner
intentionally commtted two of these unadjudicated killings in

furtherance of his continuing crimnal enterprise; and that
petitioner represented a continuing danger to others based on
his pattern of violent and brutal conduct. | bid.

At | east one juror found each of the follow ng statutory
mtigating factors by a preponderance of the evidence: that
petitioner was under unusual and substantial duress at the tine
of the killings; that he was youthful; that other defendants who
were equally cul pabl e woul d not be punished by death; and that
each of the victinms consented to the crimnal conduct that

ultimately resulted in his death. See 21 U S.C. 848(m(2), (5),

(8) and (9). At least one juror also found the existence of one
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non-statutory mtigating factor. 63 F.3d at 1367. The jury
unani nously concluded that the aggravating factors sufficiently
outweighed the mtigating factors and recomended that
petitioner be sentenced to death for each of the three nurders.

| bi d. As required by the statute, the district court then
sentenced petitioner to death. 21 U S.C  848(l).

4. On direct appeal, petitioner's sole contentions with
respect to the non-statutory aggravating factors were (1) that
t he governnent's anended notices of non-statutory aggravating
factors were untinely; (2) that he received i nadequate discovery
of the evidence related to those factors; (3) that the district
court | acked subject matter jurisdiction over the unadjudicated
foreign nurders; (4) that he was unable to prepare an adequate
def ense because he | acked subpoena power in Mexico; and (5) that
the evidence related to those factors shoul d have been excl uded
because its probative value was outweighed by its prejudicial
effect on the jury. Appellant C. A. Br. 83-97; Appellant C A
Reply Br. 24-25. The court of appeals found no nerit in
petitioner's discovery claim because "[petitioner] d[id] not
point to any failure of the governnent to comply with the
district court's discovery orders and d[id] not argue that the
court erred by failing to order discovery of aggravating

evidence." 63 F.3d at 1364. The court rejected petitioner's
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other challenges to the non-statutory aggravating factors
wi t hout discussion. |d. at 1351, 1364. Petitioner sought this

Court's review on issues unrelated to those raised in his

current petition, and the Court denied certiorari. 519 U S. 825
(1996).
5. Thereafter, petitioner filed a notion to vacate his

sentence under 28 U . S.C. 2255 (1994 & Supp. V 1999). Petitioner
did not raise any claimthat the adm ssion of evidence of the
unadj udi cated foreign nurders was inconsistent wth any
principles contained in the Anmerican Declaration or violated
United States obligations under international |aw. |Instead, he
argued that the Fifth Circuit violated his constitutional right
to neani ngful appellate review by affirm ng his death sentence
on direct appeal wthout addressing his challenge to the
non-statutory aggravating factors relating to the four nurders
in Mexico. Mdit. to Vacate Def.'s Sentence 2-8. In addition, he
argued that he was denied due process in that he did not have a
fair opportunity to contest the governnent's evidence of the
four nmurders in Mexico because he had no right of conpulsory
process or subpoena power in Mexico and thus no ability to
procure wtnesses or to protect against the suppression,

destruction, or fabrication of evidence by Mexican authorities.
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1d. at 8-21.° The district court denied the notion and rejected
petitioner's request for a certificate of appealability under 28
U.S.C. 2253(c)(1)(B) (Supp. V 1999).

Petitioner then sought a certificate of appealability from
the Fifth Circuit. Petitioner renewed the “neani ngful appellate
review and due process clains raised in the district court, and
he did not attenpt to argue any claimthat the adm ssion of the
evi dence of foreign nurders was inconsistent with any principles
contained in the American Declaration or violated United States
obligations wunder international |aw The court denied a
certificate of appealability, concluding that petitioner had not
made a substantial showi ng of the denial of a constitutional
right, as required by 28 U S.C. 2253(c)(2) (Supp. V 1999). 165
F.3d at 314-315. This Court denied certiorari. 528 U S. 1006

(1999).

6 Petitioner also raised an ineffective assistance of

counsel claimthat is not relevant to his present clains.
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6. On Decenber 20, 1999, petitioner filed a petition with

the Inter-American Comm ssion on Human Rights (Inter-Anmerican
Conmmi ssi on or Conm ssion) of the Organization of American States
(OAS), alleging that his purported rights under the Anerican
Decl aration, the OAS Charter, 21 U S.T. 607, and international
law in general were violated by the introduction at the capital
puni shnment phase of evidence of the unadjudicated nurders
commtted in Mexico. Al though relying on the American
Decl aration and international |aw, the conplaint and underlying
anal ysis presented to the Inter-Anerican Conm ssion paralleled
t he conplaint presented on direct appeal and raised again in
petitioner's initial notion for collateral relief under Section
2255. On April 4, 2001, the Inter-Anmerican Conm ssion rel eased
a report concluding that the United States had violated Articles
I, XVII1, and XXVI of the Anerican Declaration by introducing
evi dence of the unadjudicated nurders commtted in Mexico and
“recommend[ing]” that the United States “[p]rovide [petitioner]
with an effective remedy, which includes comutation of

sent ence. "’ Case 12.243, Inter-Am C. H R 52/01, OEA/ Serv.

" Articles I, XVIII, and XXVI of the American Decl aration
(the only substantive provisions identified as bases for the
Report's recomendati on, Pet. App. 50) provide as foll ows:
Right to life, liberty and personal security.

Article I. Every human being has the right to life,
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L/V/I11.111, doc. 6 (2001) (Report) at 35-36 (Pet. App. 49-50).

7. Petitioner filed a petition for wit of habeas corpus in
the United States District Court for the Southern District of
I ndi ana, arguing that the Inter-American Conm ssion's Report
created a judicially enforceable individual right that was
unavailable at the time he filed his initial Section 2255
motion. He further argued that the Report entitled himto a new
capi t al sentencing hearing at which evidence of t he

unadj udi cated murders commtted in Mexico wuld be excluded.

liberty and the security of his person.

* * *

Right to a fair trial

Article XVIII. Every person nmay resort to the courts
to ensure respect for his legal rights. There should
i kewi se be available to hima sinple, brief procedure
whereby the courts wll protect him from acts of
authority that, to his prejudice, violate any
fundanmental constitutional rights.

* * *

Ri ght to due process of |aw

Article XXVI. Every accused person is presuned to be
i nnocent until proven guilty.

Every person accused of an offense has the right to be
given an inpartial and public hearing, and to be tried
by courts previously established in accordance with
pre-existing |aws, and not to receive cruel, infanous
or unusual puni shment.

Pet. App. 39, 42.
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The district court concluded that it lacked jurisdiction to
consider the claim and dism ssed the petition; it then denied
his notion for a stay of execution as nobot. Pet. App. 1-9.

8. The court of appeals denied petitioner's request for a
stay of execution. Pet. App. 63-74. The court concl uded that
it had jurisdiction to consider petitioner's claim for habeas
relief under Section 2241. 1d. at 66-71.° But the court held
that petitioner failed to denonstrate "any substantial ground”
on which relief could be granted. Id. at 71-74. Noti ng the
"general rule” that "international agreenents, even those

benefitting private parties, do not <create private rights

8 Because the court believed that petitioner's instant

international law claim was unavailable at the tinme of
petitioner's initial Section 2255 notion and because it did not
nmeet the gatekeeping criteria that would permt it to be raised
in a second or successive Section 2255 notion (see Section 2255,
para. 8), the court of appeals concluded that it could be raised
under Section 2241 by virtue of the savings clause in Section
2255, para. 5, which permts a federal prisoner to proceed by
Section 2241 when Section 2255 is "inadequate or ineffective to
test the legality of his detention.”
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enforceable in donmestic courts,"” the court of appeals stated
that there was "no indication in the treaties [petitioner]
relies on that the parties to the treaties intended for the
Inter-Anmerican Conmission's reports to <create privately-
enforceable rights, and anple evidence that they did not." |Id
at 71.

I n particular, the court of appeals found "[n]othing in the
OAS Charter"” to suggest an intention that the United States
woul d be bound by the Comm ssion's decisions. Pet. App. 73.
The court further noted that the |anguage of the Conm ssion's
statute shows that the Conm ssion does not have the power to
bi nd nmenber States: "The Conmmi ssion's power is only to nake
"recommendations,' which, according to the plain | anguage of the
term are not binding." |bid. Under those circunstances, the
court of appeals concluded that "[petitioner's] |ikelihood of
success on the nerits can in no way be described as

'substanti al because it i's "quite unli kel y t hat
'recommendations to the governnent of any nenber state' could
create judicially-cognizable rights in individuals.” |d. at 73-
74. "By their very nature,” the court reasoned, "non-binding
recommendations to a government on how to conduct its affairs

woul d appear to be addressed to the executive and |legislative

branches of the government, not to the courts.” |d. at 74.
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ARGUMENT

Petitioner seeks a stay of execution pending the Court's
resolution of his petition for a wit of certiorari. That
petition seeks this Court's review of the decision of the court
of appeals that the habeas petition that petitioner filed in the
district court lacks nerit. Petitioner's underlying claimis
that he is entitled to have his death sentences vacated based on
the Report of the Inter-Anmerican Conmm ssion (Pet. App. 14-62).
That claim fails for the fundanental reason identified by the
court of appeals: the Comm ssion does not have the power to
i ssue binding orders on nenber States, which could then be
enforced by an individual in court. I nstead, its power is
limted to making “recommendations,” as it did in this case.
Such recomendati ons do not give rise to judicially enforceable
rights that may be invoked in a petition for a wit of habeas

cor pus. Rat her, the proper authority in the United States to
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respond to those recomrendations is the Executive Branch.®

°® The Conmission has recently witten to the Secretary of

State to reiterate its recommendations and to request
i nformati on about the governnent's response. See App. A, infra
The governnent, though the Anmbassador and Acting Permanent
Representative to the Organi zati on of Anerican States, replied,
reiterating t he governnent's consi st ent position t hat
petitioner's petition under the American Declaration |acked
merit and that the Conm ssion does not have the authority to
make binding findings or requests to the United States. See
App. B, infra.
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Because petitioner has previously exhausted a direct appeal
and a first collateral review of his convictions and death
sentences under Section 2255, a stay of his execution "should be
granted only [if] there are 'substantial grounds upon which

relief m ght be granted. Del o v. Stokes, 495 U S. 320, 321

(1990) (per curiam (quoting Barefoot v. Estelle, 463 U S. 880,

895 (1983)).' For the reasons given by the court of appeals,
and the additional reasons discussed below, petitioner cannot

meet that stringent standard. As the court of appeals

10 Al t hough Barefoot involved a stay application by a state
prisoner, we agree wth petitioner (See Mt. for Stay of
Execution 1, 2) that the Barefoot standard al so applies where,
as here, a federal prisoner seeks a stay in a successive
collateral review proceeding. It is noteworthy that Congress,
in the Antiterrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-132, 110 Stat. 1214, adopted simlar, if not
i dentical standards, to govern when both federal and state
prisoners are entitled to review of second or successive
applications for collateral review. 28 U S.C 2244, 2255 (1994
& Supp. V 1999); Reyes-Requena v. United States, 243 F.3d 893,
897-899 (5th Cir. 2001).
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expl ai ned, petitioner's reliance on the Report does not entitle
himto relief. In addition, his claimis not cognizable on
collateral review and, even if it were cognizable, it would be
procedurally barred. For all of those reasons, the petition for
a wit of certiorari does not warrant this Court's review, and
the petition, and petitioner's request for a stay of execution,
shoul d be deni ed.

1. Petitioner contends that the Comm ssion's Report “is an
expression” of treaty-based rights that are enforceable in his
petition for a wit of habeas corpus under 28 U S.C. 2241. Pet.
16-32. As the court of appeals explained, however, neither the
Aneri can Declaration, the OAS Charter, nor the Conm ssion Report
gi ves petitioner any judicially enforceable rights.*

a. In the Report, the Comm ssion concluded that
petitioner's sentences violate his rights under the Anerican
Decl aration, and that his execution would violate the OAS
Charter and the Anerican Declaration. Pet. App. 49 (Report 11
118, 120). In particular, the Conm ssion concluded that the

governnent's introduction, at petitioner's sentencing hearing,

1 Petitioner errs in suggesting (Pet. 14) that the
governnent did not rely on this theory below. See Opp. to Stay
of Execution 14-15 (filed June 12, 2001).
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of four wunadjudicated nurders that he commtted in Mexico

violated Articles I, XVIIl and XXVl of the American Decl aration.

I bid. (Report T 120); see also id. at 39-47 (Report Y 87-112)
In invoking the Report, petitioner cannot contend that the

Anerican Declaration and the OAS Charter by thensel ves give rise

to any rights that petitioner may enforce. As the court of
appeal s expl ai ned, i nt ernati onal agreenents, even those
benefitting private parties, generally do not create private
rights enforceable in donestic courts. Pet. App. 71. See also

Edye v. Robertson (The Head Mney Cases), 112 U. S. 580, 598

(1884) ("A treaty is primarily a conpact between independent
nati ons. It depends for the enforcement of its provisions on
the interest and the honor of the governnents which are parties
to it. If these fail, its infraction beconmes the subject of
international negotiations and reclamations, so far as the
injured party chooses to seek redress. * * * |t is obvious that
with all this the judicial courts have nothing to do and can
give no redress.”). An international agreement may be found to
create such rights only when they are contenplated in the
agreement itself. See Restatement (Third) of the Foreign
Rel ations Law of the United States § 703, cnt. c¢ (1989); id. §

907, cm. a.; e.g., Frolova v. Union of Soviet Socialist

Republics, 761 F.2d 370, 373 (7th Cir. 1985).
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There is no indication in either the American Declaration or
the OAS Charter that those instruments are intended to create
privately enforceable rights. |Indeed, as the court of appeals
recogni zed, the Anerican Decl arati on does not even create rights
and obligations on the part of States. Rather, it "is an
aspirational docunment which, as [petitioner] admtted in his
petition in the district court, did not on its own create any
enf orceabl e obligations on the part of any of the OAS nenber
nations."” Pet. App. 72. As for the OAS Charter: that docunent
is an international agreenent that has been ratified by the
United States. But it does not give rise to individual,
judicially enforceable rights. Anong other things, the Charter

aut horizes the creation of the Inter-Anmerican Conm ssion "to
pronmote the observance and protection of human rights and to
serve as a consultative organ of [OAS] in these matters."” OAS
Charter (Anmended), Feb. 27, 1967, art. 112, 21 U.S. T. 691. The
Charter further states that "[a]n inter-Anmerican convention on
human rights shall determne the structure, conpetence, and
procedure of this Conm ssion, as well as those of other organs
responsible for these matters."”  |bid. But nothing in the
Charter creates any independent, privately enforceable rights.

Nor, indeed, does petitioner identify any provision of the

Charter that was allegedly violated by the governnent's
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introduction at his capital sentencing hearing of the evidence
of the murders in Mexico.
Even if the Anmerican Declaration or the OAS Charter by
t hensel ves gave rise to any privately enforceable rights, which
they do not, that fact would not assist petitioner in seeking
relief at this tinme in a petition for habeas corpus. Ri ght s
arising under treaties, just as rights arising under the
Constitution, are subject to principles of procedural default.
See Breard v. Greene, 523 U.S. 371, 375-376 (1998) (per curian
Petitioner failed to invoke the Anerican Declaration or the OAS
Charter at trial, on direct appeal, or in his first notion under
28 U. S.C. 2255 (1994 & Supp. V 1999). Any clainms under those
docunents woul d be procedurally defaulted, and petitioner could

not raise themnow on collateral review See Bousley v. Wnited

States, 523 U. S. 614 (1998). Mbreover, as the court of appeals
noted (Pet. App. 68-69), any filing raising them now woul d,
w t hout question, be a second or successive notion, barred by
t he gatekeeping provisions of Section 2255, paragraph 8. Nor
would a defaulted claim of error brought directly under the
American Decl aration or the OAS Charter fit within the savings
clause permtting review under 28 U. S.C. 2241 when Section 2255
is "inadequate or ineffective to test the legality of [a

prisoner's] detention."™ 28 U S . C. 2255 (1994 & Supp. V 1999).
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The nmere failure to satisfy the gatekeeping requirenents does
not make Section 2255 “inadequate or ineffective.” See, e.g.,

Reyes- Requena v. United States, 243 F.3d 893, 901-902 (5th Gr.

2001).

b. Petitioner therefore relies on the proposition that the
Report of the Inter-Anmerican Comm ssion “created” a judicially
enforceable right to have his death sentences vacated. Pet. 21
see also Pet. App. 71 (stating that petitioner's claim"depends
on a showi ng that the Inter-Anmerican Conm ssion's report created
an enforceable obligation that the United States was bound by
treaty to honor"). An exam nation of the instrunments that form
t he basis for the Conm ssion's action, however, reveals that the
Conmi ssion is not enpowered to “create” such rights.

The Comm ssion's governing docunent is the Statute of the
| nter-Anmerican Comm ssion on Human Rights, which has been
adopted by the OAS General Assenbly.'® The Statute recognizes a
di stinction between rights created by the OAS Charter and the
Ameri can Declaration, on the one hand, and rights created by the
Anmerican Convention on Human Ri ghts (Anerican Convention), on
t he other. The Anmerican Convention is an international human

rights treaty that creates the Inter-Anmerican Court of Human

12 The Statute of the Inter-American Conm ssion on Human
Rights is avail able on Westlaw at 2000 BDPHRI AMS 113.
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Ri ght s. That court's decisions, the court of appeals stated,
are potentially binding on the parties to the Anmerican
Conventi on. The United States has signed the Anerican
Convention, but has not ratified it, so the United States is not
a party to the Anmerican Convention. See Pet. App. 72.

Wth respect to countries, including the United States, who
are nmenbers of OAS but have not becone party to the Anmerican
Convention, the Statute gives the Comm ssion the follow ng
powers relevant to petitioner's case:

[ TTo nake recommendati ons to the governments of
the states on the adoption of progressive neasures in
favor of human rights in the framework of their
| egi sl ation, constitutional provi si ons and
international commtnments, as well as appropriate
nmeasures to further observance of those rights; * * *

[ T]o pay particular attention to the observance of
the human rights referred to in Articles I, II, II1,
IV, XVIII, XXV, and XXVI of the Anerican Declaration
of the Rights and Duties of Man; [and] * * *

[ TTo exam ne conmmuni cations submtted to it and
any other available information, to address the
governnent of any nenber state not a Party to the
[ American] Convention for information deened pertinent
by this Comm ssion, and to make recomendations to it,
when it finds this appropriate, in order to bring
about more effective observance of fundanental human
rights.

Statute of the Inter-American Conmm ssion on Human Ri ghts, Oct.
1979, arts. 18(b), 20(a) and (b). As the court of appeals
expl ai ned, those provisions, and the provisions of the OAS
Charter, indicate that the Comm ssion's determ nations are not
bi nding on the United States and its courts:

Not hing in the OAS Charter suggests an intention that
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menber states wll be bound by the Comm ssion's
deci sions before the Anmerican Convention goes into
effect. To the contrary, the OAS Charter's reference
to the Convention shows that the signatories to the

Charter intended to I|eave for another day any
agreenent to create an international human rights
organi zation with the power to bind nmenbers. The

| anguage of the Commission's statute simlarly shows
that the Comm ssion does not have the power to bind
member st at es. The Conmission's power is only to
make "recommendations,” which, according to the plain
| anguage of the term are not binding.

Pet. App. 73 (enphasis added).

Petitioner contends (Pet. 25-28) that the Conm ssion is
enpowered to make binding rulings on violations and
"recomendations” as to renedies. That distinction has no
grounding in either the Statute or the OAS Charter. Petitioner
identifies no | anguage that enpowers the Conmi ssion to bind the
United States governnent, l|let alone to bind its courts.
Petitioner's contention (Pet. 22) that the Comm ssion's
recommendati ons are binding on United States courts because the
Comm ssion believes that they are fails for the sanme reason.
The Conmm ssion's governing Statute enpowers it to mke only
"recomendations,” and recommendati ons do not create rights in
i ndi vidual citizens of the United States that are enforceable in
t he United St at es courts. Rat her, t he non- bi ndi ng
recommendati ons of the Comm ssion are, as the court of appeals

properly concluded (Pet. App. 74), addressed to the Executive
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Branch. ®

13 Because the question whether a particular internationa

agreenent creates judicially enforceable rights is answered by
the terms of that agreement, petitioner's citations (Pet. 30-32)
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of court decisions that purportedly recognize the authoritative
nature of interpretations by other international bodies of other
i nternational agreenments are beside the point. In any event,
the only court of appeals decision that petitioner cites did not
hold that the interpretation by the international body was
bi nding on the United States courts. See United States v.
Duarte- Acero, 208 F.3d 1282 (11th G r. 2000). Rather, the court
made an extensive independent exam nation of the relevant
i nternational agreenent, in one part of which it gave the views
of the international body significant but not <controlling
weight. See id. at 1284-1288; see also Knight v. Florida, 528
U.S. 990, 998 (1999) (Breyer, J., dissenting from denial of
certiorari) (finding the views of the European Court of Human
Rights and other foreign courts "useful even though not
bi ndi ng") .
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Consi st ent with t he view that t he Comm ssion's
recommendati ons are properly addressed to diplomatic channels
for ~consideration by the Executive Branch, the Executive
Secretary of the Inter-American Conm ssion wote on June 14,
2001, to the Secretary of State to reiterate the concl usions
reflected in the Conm ssion's Report. See Letter fromJorge E
Tai ana, Executive Secretary, Inter-American Comm ssion on Human
Rights, to Colin L. Powell, Secretary of State (App. A infra).

The letter further requested the governnent to indicate its
response to those recommendati ons. The United States Anbassador
to OAS yesterday responded to the Executive Secretary by
reiterating that the United States does not agree with the
Conmmi ssion's conclusions that petitioner's rights under the
American Declaration were violated and that the governnent

adheres to "our consistent view that the petition is manifestly
groundl ess. " Letter from Thomas A. Shannon, Anbassador and
Acting Permanent Representative to the Organi zation of Anmerican
States, to Jorge E. Taiana, Executive Secretary, Inter-Anerican
Comm ssion on Human Rights 2 (June 15, 2001) (App. B, infra).
The letter reaffirnms the position of the United States that the
Comm ssion | acks authority to nmake binding findings or requests,

such as the Commi ssion's request for "precautionary neasures” to

prevent petitioner's execution, and indicates that "we consi der
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this request a non-binding recomendation." |bid. "
Those ongoing diplomatic comunications reinforce the
conclusion of the court of appeals that it is for the Executive

Branch, in exercising its authority over foreign rel ations, not

4 Petitioner contends (Pet. 28-29) that the participation

by the United States in the proceedings before the Conm ssion
somehow anpunts to a concession that the recommendati ons of the
Commi ssion are binding on the United States and its courts.

That is not so. I ndeed, as Anbassador Shannon's letter
reflects, the United States has consistently taken the contrary
view, both before the Comm ssion and in our filings in the

United States courts, that the Comm ssion has no power to bind
the United States. See, e.g., Reply of the Governnent of the
United States to Jan. 27, 2000 Pet., Case No. 12.243, Juan Raul
Gar za.
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for the courts, to determ ne what effect to give to the
Commi ssion's Report. Cf. Breard, 523 U.S. at 378 (noting that
it is the role of the Executive Branch, “in exercising its
authority over foreign relations,” to “utilize diplomtic
di scussions” to address treaty issues that were found not to be
cogni zable in court). As petitioner acknow edges (Pet. 16), no
court of appeals has disagreed with that conclusion. See Pet.
App. 73. Cf. Roach v. Aiken, 781 F.2d 379, 380-381 (4th Cir.)
(finding it “doubtful at the very best” that an adjudication by
the Inter-American Comm ssion on Human Rights could have any
effect in a habeas case; “we are not advised that the United
States has any treaty obligation which would require the
enforcement, in the domestic courts of this nation, state and
federal, of any future decision of the Conm ssion favorable [to
the capital defendant in that case]”), cert. denied, 474 U S.
1039 (1986).

In sum the process for adjudicating conplaints brought
before the Conmm ssion does not contenplate the issuance of
bi ndi ng, individually enforceabl e determ nations of treaty-based
rights. Rat her, the Comm ssion is enpowered to issue
recommendati ons, which the menber States are entitled to address
di plomatically in such fashion as they see fit in |ight of

rel evant foreign relations interests. The United States has not
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interpreted the Conm ssion's Report as creating any rights
cogni zabl e in petitioner's habeas corpus petition, and the court
of appeals correctly held that his clainms based on the Report
provide no basis for a stay of petitioner's execution.

2. That conclusion is reinforced by the fact that
petitioner's claimis subject to independent procedural bars
under conventional principles of habeas corpus | aw

a. The court of appeals concluded that petitioner's filing
is second or successive and that it does not satisfy the
gat ekeepi ng requi renments of paragraph 8 of Section 2255. Pet.
App. 71. Petitioner has not challenged that conclusion in this
Court. The court of appeals also concluded, however, that
petitioner's claimfalls within the savings clause of Section
2255, which permts a federal prisoner to bring an action under
28 U. S.C. 2241 when Section 2255 is "inadequate or ineffective
to test the legality of his detention.” As we explained in our
brief in opposition in Nos. A 1072 and 00-10456, contrary to
that conclusion, the savings clause only exenpts from the
gat ekeeping requirenents clains of actual innocence based on
i ntervening changes in the law. See Br. in Opp. at 25-27, Nos
A-1072 and 00-10456 (filed June 14, 2001). Petitioner's claim
is not one of actual innocence, either of the three capital

mur ders of which he was convicted or of the death sentences he
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received. See Sawer v. Witley, 505 U S. 333, 348 (1992); Cade

v. Haley, 222 F.3d 1298, 1308 (11th Cir. 2000). Thus, his claim
is precluded as second or successive, and he cannot escape that
bar by bringing a petition under Section 2241.%

b. Even if petitioner could invoke the savings clause, his
claim based on the Report is not cognizable on collateral
review. Petitioner's claimderives not fromthe United States
Constitution, but froman asserted treaty obligation. Although
t he habeas statute does authorize relief based on treaties and
statutes as well the Constitution, this Court has made clear
that collateral relief for non-constitutional violations is
avail able only to rectify "a fundanental defect which inherently
results in a conplete mscarriage of justice [or] an om ssion

inconsistent with the rudinmentary demands of fair procedure.™

' Although the ruling of the court of appeals in this case

creates a conflict anong the courts of appeals concerning the
scope of Section 2255's savings clause, petitioner's case is not
an appropriate one in which to resolve that conflict. As the
court of appeals held, and we have expl ai ned above, petitioner
cannot prevail on the nerits even if he could raise his claimin
a petition under Section 2241.
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Hll v. United States, 368 U S. 424, 428 (1962); see United

States v. Timreck, 441 U.S. 780, 783 (1979).
Petitioner's claimdoes not neet that demandi ng standard.

The provisions of the American Declaration on which his claim
ultimately rests guarantee a fair trial and due process. Those
ri ghts are essentially counterparts to t he f eder a

constitutional guarantee of due process. In his initial notion
under Section 2255, petitioner contended that his due process
rights were violated by the introduction at his sentencing
hearing of the evidence of the nmurders in Mexico. The district
court and court of appeals considered that claim so
i nsubstantial that they denied petitioner a certificate of

appeal ability. See United States v. Garza, 165 F.3d 312 (5th

Cir. 1999). Petitioner sought certiorari review, and the
governnment explained in its brief in opposition why due process
was not violated by the introduction of the evidence of the
foreign nmurders in petitioner's sentencing hearing. This Court
denied certiorari. 528 U S. 1006 (1999).

Inplicit in the rejection of petitioner's due process claim
is the conclusion that his sentencing hearing did not result in
a conplete mscarriage of justice or involve an error that
denied the rudinents of a fair procedure. The sanme underlying

trial proceedings that three courts found unworthy of even a
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certificate of appealability cannot be considered a conplete
m scarriage of justice sinmply because petitioner's claim now
arises under a treaty, rather than the United States
Constitution. That is particularly true because any cl ai m based
on the Commi ssion's interpretation of the American Decl aration
would be a “new rule,” not in existence at the tinme of
petitioner's trial, and would not be retroactively applicable to
cases on collateral review See Breard, 523 U S. at 377, Teague
v. Lane, 489 U.S. 288 (1989).

C. Finally, petitioner's claimis barred because it is
procedural |y defaulted. The essence of petitioner's claimis
one of error in his capital sentencing proceeding. He contends
that his capital sentencing hearing did not conport wth
principles of fundanental fairness inposed by United States
treaty obligations, as now interpreted by the Conm ssion. But
neither at trial nor at sentencing did petitioner call the
Court's attention to the provisions of the American Decl aration
t hat he now clains prevented the introduction of evidence of the
murders that he commtted in Mexico. A defendant's failure to
raise his claimin a tinmely manner at his trial constitutes a
procedural default that bars collateral review absent a show ng
of cause and prejudice or actual innocence. See Bousley, 523

U S at 620-621; United States v. Frady, 456 U S. 152, 167
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(1982).

Petitioner does not claim actual innocence, and he cannot
show cause for his default. |In the court of appeals, petitioner
contended that he could not have raised his claim earlier
because he had no enforceable rights until the Inter-Anerican
Commi ssion filed its Report. Pet. App. 68-69. But the
contention that his rights were not yet enforceable should not
excuse his failure to alert the district court to the
substantive provisions of the Anerican Declaration that
petitioner believed would ultimtely mature into enforceable
rights. By failing to call those provisions to the district
court's attention, he deprived the district court of the
opportunity to conformthe trial and sentencing hearing to those
provi sions. Petitioner should not be permtted, years after his
trial and sentencing, when vast anounts of governnment resources
have already been expended and w tnesses may no |onger be
available, to demand a new sentencing hearing based on
provi sions of |aw that he never called to the attention of the
district court.

CONCLUSI ON

The application for a stay and the petition for a wit of

certiorari should be denied.

Respectfully subm tted.
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