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Preface

[ am very pleased to welcome this latest annual edition of the Digest
of United States Practice in International Law for the calendar
year 2004. It is my hope that practitioners and scholars will find
this new edition, tracking developments in international law during
an eventful year, to be useful. We look forward to the imminent
publication of the next volume, for the calendar year 2005, and to
presenting as well editions for every subsequent year.

The Institute is very pleased to work with the Office of the Legal
Adviser to make the Digest available for the use of the international
legal community.

Don Wallace, Jr.
Chairman
International Law Institute

xxiil
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Introduction

I am pleased to introduce the annual edition of the Digest of U.S.
Practice in International Law for 2004. This volume covers the
period just prior to my becoming Legal Adviser and follows the
recent release of the two-volume Digest 1991-1999. 1 believe
you will find this volume a timely and useful resource, reflecting
the work of the office under the leadership of my predecessor,
William H. Taft, IV.

Significant legal issues arose throughout 2004 related to the
response to international terrorism, compliance with international
human rights and humanitarian law, and arms control and non-
proliferation throughout the world, including Iraq and Afghanistan,
Israel, Gaza and the West Bank, North Korea, Iran, Libya and
Sudan. To provide but a few examples, the United States entered
into the first agreements under the Proliferation Security Initiative,
Secretary Powell testified to the commission of genocide in Darfur,
and the U.S. Supreme Court issued two decisions relating to deten-
tion of enemy combatants.

The United States also continued to be actively engaged, through
negotiation of treaties, arbitrations, diplomatic initiatives, and
domestic litigation, in legal issues related to global challenges includ-
ing international criminal law, the law of the sea, environment,
trade and investment, consular functions, privileges and immunities,
international claims and state responsibility, commercial and family
law, treaty practice, cultural property, and sanctions. In 2004,
among other things, the United States undertook to implement a
judgment of the International Court of Justice in Avena and other
Mexican Nationals (Mexico v. United States) concerning U.S.
violations of Article 36 of the Vienna Convention on Consular
Relations, and the U.S. Supreme Court issued opinions concern-
ing retroactivity of the Foreign Sovereign Immunities Act and

XXV
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international law violations providing a cause of action under the
Alien Tort Statute.

The Digest remains, in the truest sense, a collaborative under-
taking involving the sustained effort of many dedicated members
of the Office of the Legal Adviser. For 2004 I want especially to
thank Nicole Thornton for taking on the major task of drafting
Chapter 18 and Lee Caplan and Marguerite Taylor for drafting
Chapter 15. Among the many volunteers whose significant con-
tributions to the current volume deserve to be acknowledged are
Gilda Brancato, Matthew Burton, James Filippatos, Katherine
Gorove, Duncan Hollis, Andrew Keller, Steve McCreary, Mary
McLeod, David Newman, Ash Roach, Heather Schildge, and
Wynne Teel. Once again, a very special note of thanks goes to
the Department’s Senior Reference Librarian, Legal, Joan Sherer,
whose technical assistance is invaluable. Assistance from student
interns Brett Watkins and Patrick Dennis was essential. Finally,
I thank the editor of the Digest Sally Cummins without whom the
volume would not exist.

We continue to value our rewarding collaboration with the
International Law Institute. The Institute’s Director Professor Don
Wallace and editor William Mays again have our sincere thanks
for their superb support and guidance.

Comments and suggestions from readers are always welcome.

John B. Bellinger, III
The Legal Adviser
Department of State
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Note from the Editor

With this Digest of United States Practice in International Law
for calendar year 2004, I am pleased to publish the eighth volume
in the series since the Office of the Legal Adviser resumed publica-
tion with Digest 2000. As this volume goes to press, the two-
volume Digest 1991-1999 has just been released, the result of
a major commitment of time and resources by the Office. While
those volumes were also the last in which David Stewart served
as co-editor, the Digest continues to benefit from his significant
contributions.

I want to add my thanks to those of the Legal Adviser for the
assistance of everyone in the Office and from other offices and
departments in the U.S. Government who made this cooperative
venture possible. The assistance of several attorneys in the Office
who undertook the drafting of specific chapters—Chapter 15 by
Lee Caplan and Marguerite Walter and Chapter 18 by Nicole
Thornton—was key to its successful completion. As always, I thank
our colleagues at the International Law Institute, Director Professor
Don Wallace, Jr., and editor William Mays for their valuable
support and guidance.

The 2004 volume continues the organization and general
approach adopted for Digest 2000. In order to provide broad
coverage of significant developments as soon as possible after the
end of the covered year, we rely in most cases on the text of
relevant documents introduced by relatively brief explanatory
commentary to place the document in context. Each year we refine
the organization and presentation based both on the nature of the
materials to be covered in the volume and on experience from the
previous year. Our general practice is to limit entries in each annual
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Digest to material from the relevant year, leaving it to the reader
to check for updates, particularly in court cases.

As in previous volumes, our goal is to assure that the full texts
of documents excerpted in this volume are available to the reader
to the extent possible. For many documents we have provided
a specific internet cite in the text. We realize that internet citations
are subject to change, but we have provided the best address
available at the time of publication. Where documents are not
readily available elsewhere, we have placed them on the State
Department website, at www.state.gov/s/l/c8183.htm.

Other documents are available from multiple public sources,
both in hard copy and from various online services. The decision
by the United Nations to make its Official Document System
available to the public without charge provides a welcome source
for UN-related documents of all types, available at htip://
documents.un.org/. The UN’s home page at www.un.org remains
a valuable quick source for basic documents such as Security
Council and General Assembly resolutions.

A number of U.S. government publications, including the
Federal Register, Congressional Record, U.S. Code, Code of Federal
Regulations, and Weekly Compilation of Presidential Documents,
as well as congressional documents and reports and public laws,
are available at www.access.gpo.gov. Two particularly useful
resources for treaty issues are: Senate Treaty Documents, containing
the President’s transmittal of treaties to the Senate for advice and
consent, with related materials, available at www.gpoaccess.gov/
serialset/cdocuments/index.btml, and Senate Executive Reports,
containing the Senate Committee on Foreign Relations reports
of treaties to the Senate for vote on advice and consent, available
at www.gpoaccess.gov/serialset/creports/index.btml. In addition,
the Library of Congress provides extensive legislative information
at http://thomas.loc.gov. The U.S. government’s official web portal
is www.firstgov.gov, with links to a wide range of government
agencies and other sites; the State Department’s home page is
www.state.gov.

While court opinions are most readily available through
commercial online services and bound volumes, some materials
are available through links to individual federal court web sites
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provided at www.uscourts.gov/links.hbtml. The official Supreme
Court web site is maintained at www.supremecourtus.gov. Briefs
filed by the Solicitor General are available at www.usdoj.gov/osg.

Selections of material in this volume were made based on judg-
ments about the significance of the issues, their possible relevance
for future situations, and their likely interest to scholars and other
academics, government lawyers, and private practitioners.

As always, suggestions from readers and users are welcomed.

Sally J. Cummins
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CHAPTER 1

Nationality, Citizenship and Immigration

A. NATIONALITY AND CITIZENSHIP
1. Revocation of U.S. Citizenship

On April 30, 2004, the U.S. Court of Appeals for the Sixth
Circuit affirmed a lower court ruling revoking the U.S.
citizenship of John Demjanjuk. U.S. v. Demjanjuk, 367
F.3d 623 (6th Cir. 2004), reh’g denied, U.S. v. Demjanjuk,
2004 U.S. App. LEXIS 14442 (6th Cir. 2004), cert. denied,
Demjanjuk v. U.S., 125 S. Ct. 429 (2004). The district court
based its revocation on a finding that Demjanjuk had willfully
misrepresented material facts concerning his involvement in
Nazi persecutions to gain admission to the United States.
U.S. v. Demjanjuk, 2002 U.S. Dist. LEXIS 6999 and U.S. Dist.
LEXIS 6991 (N.D. Ohio 2002). See Digest 2002 at 5—8, which
includes a brief summary of the lengthy proceedings against
Demijanjuk, including an earlier denaturalization that was
set aside. Excerpts below from the Sixth Circuit opinion
provide the factual background for the denaturalization case
and the legal basis for the decision.

In Demjanjuk [v. Petrovsky], 776 F.2d 571, 575, this Court set
forth the factual background for the various cases involving
Defendant. We therefore recite only those facts most relevant
to the appeal before us. John Demjanjuk is a native of the Ukraine,

1
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a republic of the former Soviet Union. Demjanjuk was conscripted
into the Soviet Army in 1940 and then captured by the Germans,
during WWIIL, in 1942. Later that year, after short stays in several
German POW camps and a probable tour at the Trawniki SS
training camp in Poland, Demjanjuk became a guard at the
Treblinka concentration camp in Poland. Demjanjuk was admitted
to the United States in 1952 under the Displaced Persons Act
of 1948 and became a naturalized United States citizen in 1958.
Defendant denied that he was a Ukrainian guard at Treblinka
who was known as “Ivan or Iwan Grozny,” that is, “Ivan the
Terrible.” He has resided in the Cleveland, Ohio area since his
arrival in this country.

In the current proceeding, the Government alleges that Mr.
Demjanjuk persecuted civilians at Trawniki, L.G. Oksow,
Majdanek, Sobibor and Flossenburg Concentration Camps, but
not Treblinka, as alleged in earlier denaturalization proceedings.
Defendant was identified, in previous proceedings, as well as in
the current one, by the Trawniki Camp’s Identification Card which
contained Defendant’s picture. The Trawniki Card, the Govern-
ment’s exhibit # 3, is a German Dienstausweis or Service Identity
Card, identifying the holder as guard number 1393.

One of the main issues before this Court is whether Demjanjuk
was Guard 1393. ...

An individual seeking to enter the United States under the
[Displaced Persons Act of 1948 (“DPA”)] first must qualify as
a refugee or displaced person with the International Refugee
Organization (“IRO”). United States v. Fedorenko, 449 U.S.
490, 496, 66 L.Ed.2d 686, 101 S. Ct. 737 (1981). The IRO’s
Constitution identified categories of people who were not eligible
for refugee or displaced person status, including, “any . . . persons
who can be shown: (a) to have assisted the enemy in persecuting
civil populations of countries.” Id. at 496, n.4. Citizenship may
be deemed illegally procured if, during naturalization, an applic-
ant failed to strictly comply with a statutory prerequisite, such
as lawful admittance as a permanent resident. Id. at 514, n.36
(citing 8 U.S.C. § 1427(a)(1)). In a denaturalization proceeding,
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the government must prove its case by evidence that is
clear, convincing, and unequivocal, Kungys v. United States,
485 U.S. 759, 772, 99 L.Ed.2d 839, 108 S. Ct. 1537 (1988),
because United States citizenship is revocable when found to
be illegally procured. Fedorenko, 449 U.S. at 506 (citing 8 U.S.C.
§ 1451(a)).

The district court below issued findings of fact and conclusions
of law determining that the Government sustained its burden of
proving that the Trawniki service pass identifying Defendant’s
presence at the Nazi training camp was [authentic and admissible].
Under such proof, Defendant’s service as a guard at a Nazi training
camp, and subsequent concentration camps, would make him
ineligible for a visa under the DPA §§ 10 and 13, and therefore,
unlawfully admitted, rendering his citizenship illegally procured
and subject to revocation under 8 U.S.C. § 1451.

* * £

This Court reviews questions of law de novo. . ..

As previously stated, the Immigration and Nationality Act
provides for the denaturalization of citizens whose citizenship
orders and certificates of naturalization were illegally procured
or were procured by concealment of a material fact or by willful
misrepresentation. 8 U.S.C. § 1451(a); see also United States v.
Fedorenko, 449 U.S. at 506 (citing 8 U.S.C. § 1451(a)). Citizenship
is illegally procured if, during naturalization, an applicant failed
to strictly comply with a statutory prerequisite, such as lawful
admittance as a permanent resident. Id. at 514, n.36 (citing
8 U.S.C. § 1427(a)(1)). Lawful admission for permanent residence
requires that the applicant enter the United States pursuant to
a valid immigrant visa. United States v. Dailide, 316 F.3d 611,
618 (6th Cir. 2003). Therefore, entry in the United States under
an invalid visa is a failure to comply with congressionally
imposed statutory prerequisites to citizenship which renders any
certificate of citizenship revocable as illegally procured under
$ 1451 (a). Id.

Under a Section 10 violation of the DPA, the government must
establish that an applicant’s willful misrepresentation was material,
i.e., that it had a natural tendency to influence the relevant
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decision-maker’s decision. Kungys, 485 U.S. at 771. Although the
government must prove its case by evidence that is clear, convincing
and unequivocal, it is not necessary for the government to prove
that the defendant would not have received a visa if he had not
made the misrepresentation. Id.

The district court correctly ruled that voluntariness is not
an element of an assistance-in-persecution charge under the DPA.
The Supreme Court has previously ruled that “an individual’s
service as a concentration camp armed guard—whether voluntary
or not—made him ineligible for a visa.” Fedorenko, 449 U.S.
at 512. Additionally, a defendant need not engage in “personal
acts” of persecution in order to be held ineligible for a visa, because
an individual’s service in a unit dedicated to exploiting and
exterminating civilians on the basis of race or religion constitutes
assistance in persecution within the meaning of the DPA. United
States v. Dailide, 227 F.3d 385, 390-91 (6th Cir. 2000).

Furthermore, . .. [i]f Defendant had disclosed the informa-
tion regarding his service in the Austrian and German armies
during his application process, the immigration officials would
have naturally been influenced in their decision, because service
in such armies leaves applicants ineligible under the DPA.
Therefore, upon signing his Application for Immigration Visa,
Defendant knowingly misrepresented material facts, leaving his
entry to the United States unlawful and naturalization illegally
procured.

2. Citizenship of Child of Foreign Head of State, Born in
the United States

On August 27, 2004, the Department of State advised that a
child born in Washington, D.C., when her mother was on a
non-official visit to the United States, and whose father was
a foreign head of state, could not claim U.S. citizenship
because the child was not subject to the jurisdiction of the
United States when born here. Her parents had requested a
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U.S. passport for her, which was denied. Excerpts from a
telegram relaying the Department’s conclusion on this case
are set forth below.

* * £

... It is the Department’s legal conclusion that [the child] was not
born subject to U.S. jurisdiction within the meaning of the
Fourteenth Amendment to the U.S. Constitution and Section
301(a) of the Immigration and Nationality Act, and accordingly
did not acquire U.S. citizenship as a result of her birth in the
United States. Absent some other basis for U.S. citizenship, her
passport application must therefore be denied.

[The] Supreme Court, in describing the scope of the U.S.
Constitution’s citizenship clause, has stated that birth to a
foreign sovereign (like birth to a foreign diplomat) is one of
the exceptions to the general rule of U.S. citizenship for
children born in the United States [United States v. Wong Kim
Ark, 169 U.S. 649, 693 (1898)]. This is because such a child,
due to the parent’s official position, is not born subject to U.S.
jurisdiction.

... The primary purposes for [the exemption from local
jurisdiction of a foreign head of state] are to preserve the
dignity of the office of the head of state and of the state of which
he is sovereign, and to permit the head of state to perform his
duties effectively wherever he may be. Considering [the] child to
be “subject to U.S. jurisdiction” would be incompatible with both
purposes. For example, U.S. citizens are subject to U.S. laws that
restrict their activities with respect to certain countries or entities
and are subject to U.S. tax obligations. The imposition of such
restrictions on [the] child could embarrass both [the head of state]
and [his country], and interfere with [the foreign country’s| foreign
policy objectives.
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B. PASSPORTS
1. Revocation of Passport Restrictions

Effective February 23, 2004, Secretary of State Colin L. Powell
revoked the restriction on the use of U.S. passports for travel
to, in, or through Libya, as set forth in Public Notice 4542 of
November 24, 2003 (68 Fed. Reg. 65,981). See 69 Fed. Reg.
10,806 (Mar. 8, 2004).

2. Revoked, Lost or Stolen Passports
a. Invalidation of certain passports

On March 26, 2004, the Department of State published
an interim final rule in the Federal Register amending its
passport regulations at 22 CFR Part 51. The amendment
clarified, among other things, that passports that are reported
lost or stolen are invalid once the Department has registered
the reported loss, and that revoked passports are invalidated
by the revocation. 69 Fed. Reg.15,669 (Mar. 26, 2004). The
Department noted in the Federal Register that “[t]his means
that whenever a person has reported to the Department
that his or her passport is lost or stolen, and the Department
has registered the passport as invalid, the passport will not
be usable for travel purposes if it is later recovered. The
Department considers the promulgation of this regulatory
provision as a matter of urgency to bolster border security
by preventing the misuse of a lost or stolen United States
passport.”

b. Reporting of data on lost or stolen passports

The Department of State announced a new program in
association with the U.S. National Central Bureau of Interpol
and the Interpol General Secretariat in Lyon, France, to
improve “worldwide travel document security and our ability
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to impede the movement of terrorists and other criminals.”
The announcement, excerpted below, is available at

www.state.gov/r/pa/prs/ps/2004/32273.htm.

... [Tlhe United States is joining other countries in providing
current information on issued passports that have been reported
lost or stolen to the Interpol’s lost and stolen document database,
which is available to border authorities worldwide.

... Only the passport number, country of issuance and docu-
ment type will be provided to Interpol. To protect the passport
holder’s privacy, the name and biographical data from the passport
will not be given to Interpol. Should a hit occur against the Interpol
database, the hit will be verified with U.S. authorities before
action is taken against the bearer of such a passport.

We believe this is a significant step toward curbing not
only terrorism but also crimes of many types including identity

theft.

3. Passports Issued to Minors

The rule discussed in B.2. supra also required the personal
appearance of minors under age 14 for all passport appli-
cations, with limited exceptions. In addition, during 2004
the Department of State continued to implement the require-
ment that both parents consent to issuance of a passport
to a child. Effective November 1, 2004, an amendment to
the two-parent passport consent rule required that the
statement of consent from a parent not appearing in person
be notarized. See 69 Fed. Reg. 60,811 (Oct. 13, 2004), as
corrected in 69 Fed. Reg. 61,597 (Oct. 20, 2004). As explained
in the Federal Register,

[tlhe purpose of this change is to prevent forgery and
to ensure that the individual signing the consent state-
ment submitted with the passport application has been
properly identified. This change will substantially reduce
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the possibility of the submission of false statements of con-
sent. This rule needs to be implemented immediately to
strengthen fraud prevention to avoid further instances
of the applying parent submitting a false statement of
consent and to reduce the possibility of a U.S. passport
being used in an effort to interfere with the custodial
rights of the non-applying parent.

Guidance provided to all diplomatic and consular posts
in a telegram from the Department of State on implement-
ing the new rule stressed that the personal appearance of
both parents is still preferable. The rule also continued to
provide that “[i]f the person executing the application in
person has documentary evidence that he/she has sole
custody of the child (e.g., custody order or death certificate)
or demonstrates that there are exigent/special family cir-
cumstances, then only one parent is necessary to execute
the application.” The full text of the telegram is available at
www.state.gov /sl /c8183.htm.

C. IMMIGRATION AND VISAS

1. Grounds for Admission, Inadmissibility, Exclusion,
Deportation, Removal of Aliens

a. Petitions and applications concerning transsexual individuals

On April 16, 2004, a memorandum from William R. Yates,
Associate Director for Operations to Regional Directors,
Service Center Directors, and District Directors in the
Bureau of U.S. Citizenship and Immigration Services (“BCIS”
or “CIS”), Department of Homeland Security (“DHS"),
provided guidance related to the adjudication of petitions
and applications filed by or on behalf of, or document re-
quests by, transsexual individuals, including those who have
either undergone sex reassignment surgery, or are in the
process of doing so. The guidance reiterated existing policy
that CIS personnel are not to recognize claims based on
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marital relationship where either individual claims to be a
transsexual, but also instructs that where gender is not
pertinent to the underlying application or petition, CIS per-
sonnel are to consider the merits of the application without
regard to an applicant’s transsexuality.

The full text of the memorandum, excerpted below, is
available at www.state.gov/s/l/c8183.htm.

III. Background

No Federal statute or regulation addresses specifically the ques-
tion of whether someone born a man or a woman can surgically
change his or her sex. Transsexualism is a condition in which a
person feels persistently uncomfortable about his or her anatomical
sex, and often seeks medical treatment, including hormonal therapy
and “sex reassignment surgery.” The former Immigration and
Naturalization Service (INS) generally took the position that absent
specific statutory authority recognizing sex changes for purposes
of Federal immigration law, it could not recognize that a person
can change his or her sex. In arriving at this conclusion, the INS
stressed the following. First, whether a “marriage” qualifies for
immigration purposes is a matter of Federal, not State or foreign,
law. Adams v. Howerton, 673 F.2d 1036 (9th Cir.1981). It is well
settled that, in enacting immigration and nationality laws, Congress
intended the terms “spouse” and “marriage” to include only the
partners to a legal, monogamous marriage between one man and
one woman. Howerton, supra. Moreover, the 1996 Defense of
Marriage Act (DOMA), 1 U.S.C. § 7, bans any Federal recognition
of same-sex marriages for immigration purposes, and defines
marriage as an institution involving a “man” and a “woman”.
The legislative history of the DOMA also clearly supports a
traditional view of marriage, especially one that ties its basic
character and importance to children, even though the marriage
laws do not require that a couple be physically or mentally ready
and able to procreate. See, H.Rep. 104-664, reprinted in 1996
U.S. Code Cong. & Admin. News 2905, 2916-19. For all of these
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reasons, the former INS maintained, and its successor U.S.
Citizenship and Immigration Services (CIS) agrees, that no legal
authority permits recognition of homosexual relationships as
“marriages” for purposes of immigration and nationality laws,
regardless of whether the relationship may be recognized as a
“marriage” under the law where the relationship came into
existence.

However, neither the DOMA nor any other Federal statute
addresses whether a marriage between (for example) a man and a
person born a man who has undergone surgery to become a woman
should be recognized for immigration purposes or considered
invalid as a same-sex marriage. . . .

Current CIS policy disallows recognition of a change of sex
so that a marriage between two persons born of the same sex can
be considered bona fide for the purpose of spousal immigrant
petitions. W. Yates, Memorandum for Regional Directors et al,
Spousal Immigrant Visa Petitions (AFM Update AD 2-16)
(March 20, 2003). . . .

IV. Guidance

A. Spousal and Fiancé(e) Petitions

To ensure consistency with the legislative intent reflected in the
DOMA, and to reiterate existing CIS policy, CIS personnel shall
not recognize the marriage, or intended marriage, between two
individuals where one or both of the parties claims to be a trans-
sexual, regardless of whether either individual has undergone sex
reassignment surgery, or is in the process of doing so. For example,
a Form I-130, Petition for Alien Relative, or Form I-129F, Petition
for Alien Fiancé(e), cannot be approved if one or both of the parties
to the petition was born a sex other than what they claim to be at
the time of filing. This same policy applies to any immigration
benefit that is granted based on a marital relationship. For example,
an individual shall not be approved for H-4 status based on a mar-
riage to a principal alien if either the principal alien or the potential
H-4 beneficiary was born a sex other than what they claim to be
at the time of filing.
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B. Other Petitions or Applications

In instances where an individual claims to be a transsexual, but
the gender of the individual is not pertinent to the underlying
application or petition, CIS personnel shall consider the merits
of the application without regard to the applicant’s transsexuality.
Any documentation (whether original or replacement) issued as
the result of the adjudication shall reflect the outward, claimed
and otherwise documented sex of the applicant at the time of
CIS document issuance. For example, an alien with an approved
Form I-140, Immigrant Petition for Alien Worker, and Form 1-4835,
Application to Register Permanent Residence or Adjust Status,
who underwent sex reassignment surgery shall be issued a Form
[-551, Permanent Resident Card, reflecting the claimed sex of the
alien at the time of issuance (provided, of course, that the alien
submits appropriate medical and other documentation establishing
the alien’s new claimed gender and legal name). It is important to
note that applicants are no longer required, as previously indicated
in the I-90 Replacement National SOP at 6-22, to present a Federal
court order directing the agency to change its records where such
an individual indicates or claims a different gender than the one
he or she was born with as reflected in his or her A-file.

= = &

b. Role of acceptance by foreign country of alien to be
removed from United States

On July 19, 2004, Secretary of Homeland Security Tom Ridge
and Attorney General John Ashcroft jointly published a notice
of proposed rulemaking in the Federal Register to amend
regulations implemented by the Department of Homeland
Security (“DHS”) and the Department of Justice (“DOJ”)
“liln light of a conflict among the U.S. courts of appeals over
whether a foreign country must commit to accept an alien
ordered removed from the United States before the alien
may be removed to such a country.” 69 Fed. Reg. 42,901
(July 19, 2004). Excerpts below from the Federal Register
explain the need for and effect of the new amendments to
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establish, among other things, that no such acceptance is
legally required.

The Department of Homeland Security proposes to amend its rules
to establish that acceptance by a country is not required under
specific provisions of section 241(b) of the Immigration and
Nationality Act (Act) in order to remove an alien to that country,
and that a “country” for the purpose of removal is not premised
on the existence or functionality of a government in that country.
This rule clarifies the countries to which an alien may be removed
and the situations in which the Secretary of Homeland Security
will remove an alien to an alternative or additional country. The
Department of Homeland Security proposed rule also makes
technical changes. . ..

The Department of Justice proposed rule clarifies the procedure
for an alien to designate the country to which he would prefer to
be removed, provides that the immigration judge shall inform any
alien making such a designation that the alien may be removed
to another country under section 241(b) of the Act in the dis-
cretion of the Secretary of Homeland Security in effecting the
foreign policy of the United States, and clarifies the effect of an
identification of a country for removal in an immigration judge’s
order of removal from the United States. The rule clarifies that
acceptance by a country is not a factor to be considered by the
immigration judge in identifying a country or countries of removal
in the administrative order of removal. The Department of Justice
proposed rule also makes technical changes. . .

o * * 3

C. Effectuation of Orders and Warrants of Removal

Once an alien receives a final order of removal, the Department
of Homeland Security issues a Warrant of Removal, and the pro-
cess of returning that alien begins. A valid travel document may
consist of a passport from that country (and even an expired pass-
port in certain cases), a laissez passer, or other evidence that the
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Department of State and DHS believe is sufficient to authorize the
alien’s international travel, depending on the country involved
and the specific relations with that country and any intervening
transit countries. In some cases, no travel document is used in the
repatriation.

As a matter of historical practice, ICE has not attempted with
any frequency to remove aliens to a particular foreign country
if the country has a functioning central government and that
government objects to the alien’s entry. As a practical matter,
removal to a country with a functioning central government is
very unlikely to occur unless that government at least implicitly
“accepts” the alien.

Also, there are a variety of ways in which foreign governments
have manifested their willingness to “accept” a removed alien.
Acceptance has not always been expressed through any formal
declaration or documentation, and it has not always been specific
to an individual alien—an established, agreed-upon practice for
dealing with a particular class of aliens has been sufficient. . . .

The proposed rules also address whether an alien may be
removed to a country where there is no functioning “government.”
With respect to the countries determined pursuant to sections
241(b)(1)(C)(i)—(iii) and (2)(E)(i)—(vi) of the Act, the proposed rules
each provide that the absence of a “government” in the receiving
country does not preclude the Secretary from removing the alien
to that country. This situation is not entirely uncommon. In a
number of transitory periods, a specific “country” may not have
a “government” or its government may not be recognized by the
United States Government, the United Nations, or other foreign
states or international bodies. Whether a country has a government
is not a question that can be defined by statute or regulation. It
does not follow, however, that the removal of aliens to the territory
of such a receiving country must cease until a “government” is
organized, or until that government is recognized. Likewise, it
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is unnecessary to obtain a commitment of acceptance by the
receiving country before travel arrangements are made and the
alien is transported. Such a commitment is desirable, but national
security concerns, including foreign policy concerns, as well as
other Executive Branch interests might deem removal appropriate
even in the absence of acceptance. Thus, where it is not possible
for the United States Government to request the government of
a receiving country to accept these aliens through the normal
diplomatic channels, the DHS proposed rule provides that the
Secretary can designate a country previously identified in section
241(b)(2)(A)—(D) of the Act when selecting an additional removal
country pursuant to clause (E)(i)—(vi), if the Secretary determines
the designation is in the best interests of the United States.

The discussion in these proposed rules relates only to the
determination of the country of removal for purposes of sec-
tion 241(b) of the Immigration and Nationality Act, and does not
address the broader issues relating to what constitutes a govern-
ment and when a government is recognized by the United States,
the latter being a foreign policy responsibility carried out by the
Secretary of State.

D. The Act and Legislative Policy Concerning “Acceptance”

... Sections 241(b)(2)(A) through (C) of the Act address
removal to a country designated by the alien. In pertinent part,
those provisions state that the Secretary “shall remove” an alien
to the country designated by the alien (section 241(b)(2)(A)(ii)),
but that the Secretary “may disregard a designation” if, among
other things, “the government of the country is not willing to
accept the alien into the country” (section 241(b)(2)(C)(iii)) or the
Secretary “decides that removing the alien to the country is
prejudicial to the United States” (section 241(b)(2)(C)(iv)). These
provisions do not prohibit removal without acceptance: If accept-
ance is provided, they require removal to the country designated
by the alien (unless the Secretary makes a highly discretionary
determination that such removal is against the national interest),
and if acceptance is not provided, they permit the Secretary not to
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remove the alien to the country designated by the alien. In no
circumstances do these provisions affirmatively prohibit removal
without acceptance to the designated country.

Section 241(b)(2)(D) of the Act addresses removal to a country
of which the alien is a subject, national, or citizen. In pertinent
part, it states that the Secretary “shall remove” the alien to such a
country, unless the country “is not willing to accept the alien.”
However, that provision also does not affirmatively prohibit
removal to such countries without acceptance. Instead, it states
a general rule requiring removal with acceptance to any country
of which the alien is a national or citizen; and it contains an
exception, which permits the Secretary not to remove the alien to
such countries without acceptance.

Finally, section 241(b)(2)(E) of the Act specifies “[a]dditional”
removal countries if an alien is “not removed to a country” under
the prior subsections. The Secretary “shall remove” the alien to
any of seven specified countries or categories of countries. The
first six of these countries or categories of countries, defined without
reference to acceptance, describe countries with some preexisting
connection to the alien, e.g., “[t]he country in which the alien
was born,” in section 241(b)(2)(E)(iv). The final provision,
section 241(b)(2)(E)(vii), states: “If impracticable, inadvisable,
or impossible to remove the alien to each country described in
a previous clause of this subparagraph, another country whose
government will accept the alien into that country.” The “accept-
ance clause” of this final provision expands the countries to which
the Secretary may physically remove the alien to include any
country that will accept the alien. This “acceptance clause” is dis-
crete to the final clause (vii) of subparagraph (E) and does not apply
to the previous clauses (i) through (vi) of subparagraph (E).

Various structural considerations reinforce the conclusion that
acceptance is not required. . . .

A construction of the Act that maximizes the government’s
removal options is consistent with the dominant goals and
objectives of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, Pub. L. No. 104-208, section 305(a)(3),

Douco1 15 $ 9/29/06, 9:24 AM



HEEERNT T T 1] o H B 5 HEHEN

16 DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAw

110 Stat. 3009-597 (1996) (“IIRIRA”). As the Supreme Court has
explained, “many provisions of IIRIRA are aimed at protect-
ing the Executive’s discretion from the courts—indeed, that can
fairly be said to be the theme of the legislation.” Reno v. American-
Arab Anti-Discrimination Committee, 525 U.S. 471, 486 (1999)
(emphasis in original). IIRIRA also sought to facilitate the re-
moval of aliens, see Reno v. American-Arab Anti-Discrimination
Committee, 525 U.S. at 481-87, and to enact “wholesale reform[s]”
to protect the public against rapidly “increasing rates of criminal
activity by aliens,” Demore v. Kim, 538 U.S. 510, 518, 123
S. Ct. 1708, 1714-16 (2003).

An interpretation of the current statutory and regulatory
environment contrary to that set forth in these rules would erect
a de facto amnesty program for aliens from countries that lack
an effective “functioning government.” Such a regime would
effectively apply to all such aliens who cannot practicably be
removed to an alternative removal country. For example, in the
case of Somalia alone, where there is no functioning government
recognized by the United States, the Department of Homeland
Security estimates that this includes approximately 8,000 Somali
nationals currently subject either to final orders of removal or
to pending removal proceedings. Moreover, countries without
an effective government are likely to present terrorism concerns,
as demonstrated by the present situation in Somalia. See, e.g.,
United Nations, Report of the Panel of Experts in Somalia Pursuant
to Security Council Resolution 1474 (Oct. 29, 2003) (describing
activities of international terrorists in Somalia); U.S. Department
of State, Patterns of Global Terrorism-2002, Africa Overview at
6 (same) (April 20, 2003) (available at hitp://www.state.gov/s/ct/
ris/pgtrpt/2002/pdf/) (last accessed on May 4, 2004); Congressional
Research Service, Report For Congress, Africa and the War on
Terrorism, at 16-17 (same) (Jan. 17, 2002). The consequence
of a theory that the Executive Branch cannot remove aliens who
fail to qualify for asylum, withholding of removal, or temporary
protected status, and whom no other country is willing to accept,
is not only that such aliens may remain in the United States for
the indefinite future, but also that they must be released whole-
sale from immigration detention absent special circumstances.
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See Zadvydas v. Davis, 533 U.S. 678 (2001). This is clearly not
the intent of Congress in enacting IIRIRA, and that approach
would impair implementation of the foreign policy of the United
States.

E. Removal to a Country and the Foreign Relations of
the United States

Foreign policy considerations confirm that the provisions of
the Act at issue here should not be read to require acceptance.
As the Supreme Court has stressed repeatedly, the right of the
Executive Branch to remove aliens “stems not alone from legislative
power but is inherent in the executive power to control the foreign
affairs of the nation.” United States ex rel. Knauff v. Shaughnessy,
338 U.S. 537, 542 (1950). See, e.g., Fiallo v. Bell, 430 U.S. 787,
792 (1977) (“power to expel or exclude aliens” is “a funda-
mental sovereign attribute exercised by the Government’s political
departments largely immune from judicial control”) (quoting
Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 210
(1953)). These considerations apply with special force to immig-
ration issues arising under the Act involving foreign countries that are
either hostile, dysfunctional, or lack the capacity to exercise their
sovereign authority. In particular, in exercising authority to remove
aliens under the Act, the Executive Branch has the responsibility
to assess the foreign policy considerations that are presented by a
foreign country that has no functioning government to accept its
nationals. The Secretary, after consultation with the Secretary of
State and other appropriate agencies, may assess such foreign policy
considerations on a country-by-country basis.

The actual removal of an alien, even more than the designa-
tion of a country of removal by the alien or the identification of a
country of removal in an immigration judge’s order, “is vitally
and intricately interwoven with contemporaneous policies in regard
to the conduct of foreign relations, the war power, and the
maintenance of a republican form of government.” Hrisiades v.
Shaughnessy, 342 U.S. 580, 588-589 (1952). Accordingly, while
there may be judicial inquiry into the legal efficacy of the
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immigration judge’s order, and habeas corpus may be sought to
challenge the lawfulness of detention or restraint, the actual issues
of to what “country” an alien may be removed and whether that
country “accepts” the alien necessarily raise concerns for the
separation of powers in trenching on matters committed to the
Executive Branch. See Department of Navy v. Egan, 484 U.S. 518,
529 (1988) (“[FJoreign policy [is] the province and respons-
ibility of the Executive”) (citation and quotation omitted); Chicago
& Southern Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103,
111 (1948) (“[Tlhe very nature of executive decisions as to foreign
policy is political, not judicial”).

The proposed rule of the Department of Justice amends 8
CFR 1240.10(f) and 1240.12 to clarify the distinction between
the administrative adjudication and the effectuation of the alien’s
removal, which implicates the foreign relations of the United States.
The designation by the alien, under section 241(b)(2)(A)(ii) of
the Act, and the identification in the immigration judge’s order of
removal are subject to judicial review. However, the actual removal
of the alien to a foreign state pursuant to the Act is an exercise
of the Executive Branch’s foreign policy function. The Secretary
will consult as appropriate with the Secretary of State in carrying
out these functions.

Finally, the provisions relating to the removal of an alien to a
foreign country (in contrast to orders of removal from the United
States) are not for the benefit of the alien, but as a protection for
the lawful foreign policy prerogatives of the United States. This is
exemplified in section 241(h) of the Act (8 U.S.C. 1231(h)), which
provides a rule of construction that “[n]othing in this section shall
be construed to create any substantive or procedural right or benefit
that is legally enforceable by any party against the United States.
* % #» . This provision has rarely been construed, and there is
no legislative history explicating Congressional purpose or intent.
As the Supreme Court has noted, this provision is one of several
statutory provisions that limit the circumstances in which judicial
review of deportation decisions is available. Zadvydas v. Dauvis,
533 U.S. 678, 687-88 (2001).

A similar provision barred an alien’s claim to compel initiation
of deportation or removal proceedings, or provide damages for
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failure to initiate proceedings and effect removal in a timely fashion.
Of particular note is that after an intercircuit conflict had developed
in the early 1990s over whether mandamus would lie to compel
the former INS to commence deportation proceedings, Congress
intervened by enacting the same “no substantive or procedural
rights” provision in 1994, and the courts conceded that aliens
were no longer within the “zone of interest” of the statute.

G. Clarifying the Immigration Judge’s Order of Removal
from the United States

* * £

... [T]he identification of a country in an order of removal
does not override the prerogatives of the Secretary in effectuat-
ing or executing a removal order and warrant of removal under
the statute, as is currently recognized in 8 CFR 1240.10(g). The
proposed rule clarifies that identification of a country or countries
for removal in the immigration judge’s order of removal from the
United States does not limit the lawful discretion of the Department
of Homeland Security in determining the country to which the
alien should be removed, consistent with the requirements of
section 241(b) of the Act.

*

Thetwo conflicting cases referred to above were described
in the Federal Register as follows. At the end of 2004 Jama
remained pending in the Supreme Court and Ali in the Ninth
Circuit.

In Jama v. INS, 329 F.3d 630 (8th Cir. 2003), cert. granted, 124
S. Ct. 1407 (2004), the Eighth Circuit concluded that the plain
language of section 241(b)(2)(E) of the Act permits removal to an
alien’s country of birth and does not require that this country
“accept” the alien’s return. The court explained that “as [a] matter of
simple statutory syntax and geometry, the acceptance requirement
[in section 241(b)(2)(E)] is confined to clause (vii), and does not
apply to clauses (i) through (vi).” 329 F.3d at 634. This syntactic
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and geometric structure distinguished when acceptance is required
and when acceptance is not required, but provides no guidance as
to what constitutes “acceptance.” The court rejected the alien’s
contention that its interpretation of section 241(b)(2)(E) of the
Act “nullifies” the provision for acceptance as a condition of
removal to the country of which the alien is a subject, national,
or citizen, pursuant to section 241(b)(2)(D) of the Act. The court
explained that an alien born in the country to which he or she
is to be removed under section 241(b)(2)(E)(iv) of the Act “is not
always a subject, national or citizen” of that country, so section
241(b)(2)(D) of the Act may not apply to the alien at all. Id. The
court also observed that “between countries, it is not uncommon
behavior to attempt to accomplish a task by asking politely first”—
i.e., to attempt consensual removal under section 241(b)(2)(D)—
“and then to act anyway if the request is refused.” Id. The court
concluded that its interpretation of section 241(b)(2) does not
conflict with any “settled judicial construction” of former section
243(a) of the Act (8 U.S.C. 1253 (1994)), id., and that the
administrative decision cited by petitioner, Matter of Linnas, supra,
did not overrule the earlier decision in Matter of Niesel, supra,
that rejected an acceptance requirement. Id. at 635. These proposed
rules are consistent with the court’s decision in Jama.

In Ali v. Ashcroft, 346 F.3d 873 (9th Cir. 2003), petition for
reh’g pending (No. 03-35096, 9th Cir.), the Ninth Circuit found
that the United States cannot remove aliens to a country that does
not have a functioning government to accept them. The court of
appeals did not provide any analysis of what a “functioning
government” might be or how that might be determined—which
only begs the question of which governments the United States
will recognize and treat and which it will not. The Second Circuit
addressed the essentially identical provisions of prior law in Tom
Man v. Murff, 264 F.2d 926, 928 (2d Cir. 1959), concluding
that deportation under any of the subclauses now found in sec-
tion 241(b)(2)(E) of the Act was subject to the condition that the
country be willing to accept the alien. However, as the statute pro-
vides no such definition, the courts in these cases have essentially
created their own definition.
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The sum of these cases lies in the statutory terms of “accept” and
“country,” neither of which are defined in the Act. What constitutes
“acceptance” by a “functioning government” of a “country” clearly
lies “[i]n this vast external realm, with its important, complicated,
delicate and manifold problems, [where] the President alone has
the power to speak or listen as a representative of the nation.”
United States v. Curtiss-Wright Export Corp., 299 U.S. 304,
319 (1936). Accordingly, the Department of Homeland Security
proposes to amend its regulations by recognizing that the terms
“acceptance” and “country” are defined, not by the Act or by the
courts, but by the Executive Branch, consistent with the foreign
policy of the United States.

2. Canada-U.S. Understanding Concerning Deportation

Maher Arar, a dual Canadian-Syrian citizen, was detained at
JFK Airport in September 2002 in transit from Tunisia to
Montreal. Acting in accordance with U.S. law, the United
States removed Arar. Subsequently, Arar claimed that he
was tortured while he was held in Syria. Because of his
Canadian citizenship, questions were raised concerning the
removal of Arar to a country other than Canada, and about
Canada’s involvement in or knowledge of Arar’s removal.
On January 13, 2004, the United States and Canada
reached a non-binding understanding, recorded in an ex-
change of letters, concerning the removal of citizens of each
country from the territory of the other to third countries,
except in cases of extradition. The Canadian letter, which set
forth the substance of the understanding, is excerpted below.
In its reply, the United States stated that it “accepts your
proposal that your letter and this reply constitute an Under-
standing between our two Governments on the procedures
to be followed in such circumstances” and reiterated that “this
Understanding is not intended to create binding obligations
under international law for either government, nor to create
or otherwise alter rights or privileges for private parties.”
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The full texts of the two letters are available at
www.state.gov/s/l /c8183.htm.

The [Vienna Convention on Consular Relations] recognizes that
consular functions include issuing passports and travel documents
to nationals of the sending state and otherwise helping and assisting
nationals of the sending state who are in the receiving state. Both
Canada and the United States share an interest in helping and
assisting their respective nationals when they travel abroad.

In light of our mutual interest, when a known United States
national is to be subject to involuntary removal from Canada to a
country other than the United States, except in cases of extradition,
Canada undertakes to advise the American principal point of
contact of the intended removal.

Similarly, when a known Canadian national is to be subject
to involuntary removal from the United States to a country other
than Canada, except in cases of extradition, the United States
undertakes to advise the Canadian principal point of contact of
the intended removal.

Canada and the United States also undertake to consult expe-
ditiously upon request by either country concerning any such case
of removal that may arise in the future.

I have the honour to propose that this letter and your reply
constitute an Understanding between our two Governments on
the procedures to be followed in the above circumstances. This
understanding is not intended to create or otherwise alter treaty
or other legal obligations for either Government nor to create
or otherwise alter rights or privileges for private parties.

On January 22, 2004, Arar filed suit in the U.S. District
Court for the Eastern District of New York under, inter
alia, the Torture Victims Protection Act, 28 U.S.C. § 1350
note, against Attorney General John Ashcroft, Secretary
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of Homeland Security Tom Ridge, FBI Director Robert
Mueller, and others. Arar v. Ashcroft, Case No. 1:04-cv-
00249-DGT-VVP (E.D.N.Y. 2004). The case was pending at
the end of 2004.

On January 28, 2004, Canada announced that Justice
Dennis R. O’Connor would undertake a public inquiry into
the actions of Canadian officials in relation to Arar. On
September 10, 2004, William H. Taft, IV, Legal Adviser of
the Department of State, responded to a request from the
Canadian Commission of Inquiry, as excerpted below. The
full text of Mr. Taft’s letter is available at www.state.gov/s/l/
c8183.hitm.

L N

Mr. Arar’s name was placed on a United States terrorist lookout
list based on information received as part of an ongoing general
sharing of information between the Governments of the United
States and Canada. The RCMP was advised of Mr. Arar’s detention
through law enforcement channels and a Canadian consular official
was granted access to Mr. Arar.

The United States did not seek the Government of Canada’s
approval or consent prior to removing Mr. Arar from the United
States. This decision was made by U.S. government officials based
on our own assessment of the security threat to the United States
posed by Mr. Arar. We believe that Mr. Arar’s removal was in
the best interests of the United States. Questions regarding the
role of Canadian officials in the imprisonment and treatment of
Mr. Arar in Syria and his return to Canada should be directed
to the appropriate Canadian authorities.

The United States Government declines to provide documents
in response to your request, or to provide statements by individuals
involved in this case, or to facilitate witnesses appearing before
the commission. We would note that as your inquiries focus on
the actions of Canadian authorities, many of these questions should
best be directed to the Government of Canada, rather than to the
United States Government.
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3. Suspension of Entry: Corruption

On January 12, 2004, President George W. Bush issued
Proclamation 7750 “To Suspend Entry as Immigrants or
Nonimmigrants of Persons Engaged in or Benefiting from
Corruption.” 69 Fed. Reg. 2287 (Jan. 14, 2004). Excerpts
below from the proclamation explain the basis for the
suspension.

In light of the importance of legitimate and transparent public
institutions to world stability, peace, and development, and the
serious negative effects that corruption of public institutions has
on the United States efforts to promote security and to strengthen
democratic institutions and free market systems, and in light of
the importance to the United States and the international com-
munity of fighting corruption, as evidenced by the Third Global
Forum on Fighting Corruption and Safeguarding Integrity and
other intergovernmental efforts, I have determined that it is in
the interests of the United States to take action to restrict the
international travel and to suspend the entry into the United States,
as immigrants or nonimmigrants, of certain persons who have
committed, participated in, or are beneficiaries of corruption in
the performance of public functions where that corruption has
serious adverse effects on international activity of U.S. businesses,
U.S. foreign assistance goals, the security of the United States
against transnational crime and terrorism, or the stability of
democratic institutions and nations.

Now, Therefore, I, George W. Bush, President of the United
States of America, by the authority vested in me by the Constitution
and the laws of the United States, including section 212(f) of the
Immigration and Nationality Act of 1952, 8 U.S.C. 1182(f), and
section 301 of title 3, United States Code, hereby find that the
unrestricted immigrant and nonimmigrant entry into the United
States of persons described in section 1 of this proclamation would,
except as provided in sections 2 and 3 of this proclamation, be
detrimental to the interests of the United States.
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I therefore hereby proclaim that:

Section 1. The entry into the United States, as immigrants or
nonimmigrants, of the following persons is hereby suspended:

(a) Public officials or former public officials whose solicitation
or acceptance of any article of monetary value, or other benefit,
in exchange for any act or omission in the performance of their
public functions has or had serious adverse effects on the national
interests of the United States.

(b) Persons whose provision of or offer to provide any article
of monetary value or other benefit to any public official in exchange
for any act or omission in the performance of such official’s public
functions has or had serious adverse effects on the national interests
of the United States.

(c) Public officials or former public officials whose misappro-
priation of public funds or interference with the judicial, electoral,
or other public processes has or had serious adverse effects on the
national interests of the United States.

(d) The spouses, children, and dependent household members
of persons described in paragraphs (a), (b), and (c) above, who are
beneficiaries of any articles of monetary value or other benefits
obtained by such persons.

Sec. 2. Section 1 of this proclamation shall not apply with respect
to any person otherwise covered by section 1 where entry of the
person into the United States would not be contrary to the interests
of the United States.

Sec. 3. Persons covered by sections 1 and 2 of this proclamation
shall be identified by the Secretary of State or the Secretary’s
designee, in his or her sole discretion, pursuant to such standards
and procedures as the Secretary may establish.

Sec. 5. Nothing in this proclamation shall be construed to derogate
from United States Government obligations under applicable inter-
national agreements.
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4. Pilot Program for Voluntary Interior Repatriation of Mexicans

On June 29, 2004, DHS announced that it had reached
agreement with Mexico for a new pilot program for voluntary
repatriation of Mexicans to their place of origin in the interior
of Mexico when apprehended for illegal entry in the Arizona-
Sonora region. Asa Hutchinson, Homeland Security Under
Secretary for Border and Transportation Security, described
the goal of the program as being “to save lives by safely
returning Mexican nationals to their homes, away from the
dangers of the Arizona-Sonora desert where smugglers
and the harsh summer climate contribute to the deaths and
injuries of illegal border crossers.” A press release describing
the agreement is excerpted below.

The full text of the release concerning this non-
binding agreement is available at www.dhs.gov/dhspublic
display?content=3796.

In an effort to reduce the cycle of illegal border crossing and the
violence associated with human smuggling, the U.S. Department
of Homeland Security today announced a bilateral agreement
between the United States and Mexico establishing principles for
a voluntary repatriation program. Under this interior repatriation
pilot program, Mexican nationals will be given the option of re-
turning to their place of origin when apprehended for illegal entry.

Beginning in July, illegal Mexican migrants may volunteer
for the program, returning home via charter aircraft from Tucson,
Arizona to either Mexico City or Guadalajara. Bus transportation
will then be provided to their final destination.

* * *

The Mexican government will support these life-saving
efforts by increasing its consular presence in Arizona. It will be
administered by officers of the U.S. Customs and Border Protection
(CBP) and the U.S. Immigration and Customs Enforcement (ICE).
The U.S. consul in Nogales, Mexico, will coordinate repatriation
requirements with the Mexican consul in Nogales, Arizona.
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The key elements of the agreements are:

e The program will observe the applicable laws of both
countries as well as international conventions and will
ensure that Mexican nationals will be repatriated in a safe,
humane and dignified manner.

e The program is available only to Mexican nationals.
Migrants charged with a crime (other than illegal entry)
are not eligible for the program.

e A migrant who expresses his or her willingness to be
repatriated to their place of origin in the interior of
Mexico to CBP officers or ICE agents will be referred to
the Mexican Consul.

e The Mexican Consul will interview the person and confirm
that he or she wants to be returned home to the interior of
Mexico.

e Those migrants who decline repatriation to their place of
origin in the interior of Mexico will be repatriated to the
northern border of Mexico through regular means.

® Department of Homeland Security officers will not handcuff
nor restrain Mexican nationals repatriated under this pro-
gram unless exceptional safety conditions warrant it in an
individual case.

e The program will be limited to the Arizona-Sonora region.

e The program will end no later than September 30. At its
conclusion, the two governments will evaluate the repat-
riation program and recommend future plans.

5. Use of Biometric Identifiers
a. US-VISIT Program for fingerprinting arriving aliens

On January 5, 2004, DHS announced that biometric identifiers
would be required at entry for most foreign visitors traveling
to the United States on a visa. Excerpts below from a press
release of that date describe the new program. Secretary
Tom Ridge described US-VISIT as “an important new element
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in the global war against terrorism [that] will serve as a catalyst
in the growing international use of biometrics to expedite
processing of travelers.”

The full text of the press release is available at
www.dhs.gov /dhspublic/display?content=3043. See also US-VISIT
Fact Sheet and related documents available at www.dhs.gov/
us-visit

The U.S. Department of Homeland Security today launched US-
VISIT, a new program to enhance the nation’s security while
facilitating legitimate travel and trade through our borders. New
entry procedures took effect today for most foreign visitors with
non-immigrant visas at 115 airports and cruise ship terminals at
14 seaports. The system utilizes biometrics, which are physical char-
acteristics unique to each individual, to verify identity. Biometric
technologies are the basis of an extensive array of highly secure
identification and personal verification solutions.

* * * £

US-VISIT requires that most foreign visitors traveling to the
U.S. on a visa have their two index fingers scanned and a digital
photograph taken to verify their identity at the port of entry. The
US-VISIT program will enhance the security of U.S. citizens and
visitors by verifying the identity of visitors with visas. At the same
time, it facilitates legitimate travel and trade by leveraging techno-
logy and the evolving use of biometrics to expedite processing at
our borders.

The Department of Homeland Security today also began
a pilot test of exit procedures for departing passengers holding
visas. A departure confirmation program using automated kiosks
is being tested at Baltimore-Washington International Airport and
at selected Miami Seaport cruise line terminals. Foreign visitors
exiting the United States from those locations will be required to
confirm their departure at the kiosk. US-VISIT officials will evalu-
ate the tests and consider alternatives to the automated kiosks for
departure confirmation throughout 2004.
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Congress has mandated that an automated entry-exit program
be implemented at the 50 busiest land ports of entry by Decem-
ber 31, 2004, and at all land ports by December 31, 200S5. ...

b. Discontinuation of reissuance of nonimmigrant visas in
the United States

On June 10, 2004, the Department of State issued Public
Notice 4747, announcing the discontinuation of the domestic
visa reissuance service for certain nonimmigrant visas in
the United States. 69 Fed. Reg. 35,121 (June 24, 2004). The
change was the result of new regulations requiring that
U.S. visas issued after October 26, 2004, include biometric
identifiers. As explained in the Public Notice, it was not
feasible for the United States to collect biometric identifiers
for business-related visas and for other individuals not
qualified as diplomatic or official visitors. The notice made
clear that the Department would continue accepting applica-
tions for reissuance of qualifying diplomatic and official
(A, G, and NATO) visas in Washington, D.C., because the
United States does not collect biometric data from those
individuals.

c. Visa waiver program countries

On August 9, 2004, President Bush signed H.R. 4417
to postpone for one year the requirement for visa waiver
program countries to include biometrics in passports. A
requirement that such passports be machine readable
came into effect on October 26, 2004. As explained in a
press statement released August 10 by Adam Ereli, Deputy
Spokesman, U.S. Department of State, the “extension was
necessary to avoid potential disruption of international travel
and provide the international community adequate time
to develop viable programs for producing a more secure,
biometrically enabled passport.”
The full text of the statement is available at

www.state.gov/r/pa/prs/ps/2004/35066.htm.
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d. Elimination of crew list visas

By final rule adopted July 21, 2004, the Department of State
eliminated crew list visas, previously issued pursuant to INA
§§ 101(a) (15) (D) (exempting aliens serving in good faith as
crewmen on board a vessel or aircraft from being deemed
immigrants) and 221(f) (permitting an alien to enter the
United States on the basis of such a visaed crew manifest
but not requiring a consular officer to visa a crew list and
authorizing the officer to deny admission to any individual
alien on a visaed crew list). 8 U.S.C. §§ 1101(a) (15) (D) and
1201(f). 69 Fed. Reg. 43,515 (July 21, 2004). As explained
in the Federal Register, the elimination of crew list visas, for
security reasons, “will ensure that each crewmember entering
the United States is required to complete the nonimmigrant
visa application forms, submit a valid passport and undergo
an interview and background checks.” Furthermore, it noted
that the crew list visas would necessarily have to be eliminated
by October 26, 2004, when the requirement for biometric
identifiers took effect.

6. Cuban Migration

In October 2004 the Department of State submitted its
annual report on Cuban Compliance with the Migration
Accords pursuant to § 2245 of the Omnibus Consolidated
and Emergency Supplemental Appropriations Act, 1999,
Pub. L. No. 105—-277, 112 Stat. 2681, covering the period
April 2004 through October 2004. See Cumulative Digest
1991-1999 at 59—68. As in prior years, the report concluded
that “Cuba is clearly not in full compliance with its com-
mitments under the September 9, 1994, ‘Joint Commun-
iqué’ and the May 2, 1995, ‘Joint Statement,’ otherwise
known as the ‘Migration Accords,’ although it continues to
enforce emigration policies that are partly consistent with
those documents.”

The full text of the 2004 report is available at
www.state.gov/s/l /c8183.htm.
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7. LIBERTAD Act

In the spring of 2004 the Secretary of State determined that
a foreign company was trafficking in confiscated property in
Cuba in violation of the provisions of Title IV of the Cuban
Liberty and Democratic Solidarity (“LIBERTAD") Act of 1996
(Public Law 104—114, 110 Stat. 785, codified as amended at
22 U.S.C. § 6021 note). The term “trafficking” refers to any
person who “knowingly and intentionally” enters into a
commercial arrangement using or otherwise benefiting
from confiscated property, a claim to which is owned by a
U.S. national. Under Title IV, corporate officers, principals,
shareholders with a controlling interest and their spouses,
minor children, and agents of the company would be subject
to exclusion from the United States. See Cumulative Digest
1991-1999 at 94—102.

Once such a determination is made under Title 1V, the
Department sends determination letters to the affected
individuals, notifying them that their names will be entered
into the ‘“visa lookout system” 45 days after the date
appearing on the letter. In response to such notification in
this case, the company divested its interest in the property
at issue and the sanctions were not imposed. The names of
the company and individuals involved were not released
publicly.

D. ASYLUM AND REFUGEE STATUS AND RELATED ISSUES

1. Temporary Protected Status: Termination of Designation
of Montserrat

Section 244A of the INA, 8 U.S.C. § 1254a authorizes the
Secretary of the Department of Homeland Security to grant
temporary protected status (“TPS”) in the United States to
eligible nationals of designated foreign states. Digest 1989—
90 at 39—40 and Cumulative Digest 1991—1999 at 240—47.
After consultation with appropriate agencies, the Attorney
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General may designate a state (or any part thereof) after
finding that (1) there was an ongoing armed conflict within
the state (or part thereof) that would pose a serious threat
to the safety of nationals returned there; (2) the state had
requested designation after an environmental disaster re-
sulting in a substantial, but temporary, disruption of living
conditions that rendered the state temporarily unable to
handle the return of its nationals; or (3) there were other
extraordinary and temporary conditions in the state that
prevented nationals from returning in safety, unless per-
mitting the aliens to remain temporarily would be contrary
to the national interests of the United States.

On July 6, 2004, the Department of Homeland Security
published a termination of the TPS designation of Montserrat,
effective February 27, 2005. 69 Fed. Reg. 40,642 (July 6,
2004). Excerpts below describe the basis for the designation
in 1997 and its termination.

* * * £

On August 28, 1997, the Attorney General published a notice in
the Federal Register designating Montserrat under the TPS program
based upon volcanic eruptions causing a substantial, but temporary,
disruption to living conditions that rendered Montserrat unable,
temporarily, to adequately handle the return of its nationals. 62
FR 45685, 45686 (August 28, 1997). The Attorney General also
designated Montserrat for TPS due to extraordinary and temporary
conditions that prevented Montserratians from safely returning
to Montserrat. Id. Since then, the TPS designation of Montserrat
has been extended six times, in each instance based upon a
determination that the conditions warranting the designation
continued to be met. See 68 FR 39106 (July 1, 2003); 67 FR
47002 (July 17, 2002); 66 FR 40834 (August 3, 2001); 65 FR
58806 (October 2, 2000); 64 FR 48190 (September 2, 1999);
63 FR 45864 (August 27, 1998).

.. . Although the conditions in Montserrat continue to warrant
concern, the Secretary has determined that the volcanic eruptions

boucot 32 $ 9/29/086, 9:25 AM



HEEERNT T T 1] £ H B 5 HEHEN

Nationality, Citizenship and Immigration 33

can no longer be considered temporary in nature. Scientists say
that eruptions of the type that have occurred at Soufriere Hills
generally last 20 years, but the volcano could continue to erupt
sporadically for decades. [BCIS Resource Information Center]
Report (May 2004).

Based upon this review, the Secretary of DHS, after consultation
with appropriate government agencies, finds that Montserrat no
longer continues to meet the conditions for designation under the
TPS program. 8 U.S.C. 1254a(b)(3)(A). Because the volcanic erup-
tions are unlikely to cease in the foreseeable future, they can no
longer be considered “temporary” as required by Congress when it
enacted the TPS statute. 8 U.S.C. 1254a(b)(1)(B) and (C). There-
fore, the Secretary of DHS is terminating the TPS designation for
Montserrat effective February 27, 2005. 8 U.S.C. 1254a(b)(3)(B).

To provide for an orderly transition, nationals of Montserrat
(and aliens having no nationality who last habitually resided in
Montserrat) who have been granted TPS will automatically retain
TPS and have their current [Employment Authorization Documents]
extended until the termination date. 8 U.S.C. 1254a(a)(2) and
(d)(3). These persons are urged to use the time before termina-
tion of their TPS to prepare for and arrange their departure from
the United States or, in the alternative, apply for other immig-
ration benefits for which they are eligible.

Temporary Protected Status was extended for certain
other designated countries during 2004. See, e.g., 18-month
extensions of designations for Nicaragua and Honduras, both
due to the devastation resulting from Hurricane Mitch in
1999; see 69 Fed. Reg. 64,088 (Nov. 3, 2004) and 69 Fed.
Reg. 64,084 (Nov. 3, 2004) respectively.

2. Implementation of United States-Canada Agreement on
Refugee Status Claims

On December 5, 2002, the United States and Canada signed

the Agreement for Cooperation in the Examination of Refu-
gee Status Claims from Nationals of Third Countries. The
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agreement provides that each country may return to the
other country individuals claiming refugee status at a land
border port of entry. See Digest 2002 at 31—35. On March 8,
2004, the Department of Homeland Security and the Depart-
ment of Justice Executive Office for Immigration Review
issued proposed rules in the Federal Register to implement
the agreement. 69 Fed. Reg. 10,620 and 69 Fed. Reg. 10,627
(Mar. 8, 2004), respectively.

The Federal Register summary of the Department of
Justice rule provided an explanation of the agreement and
its implementation, as excerpted below.

The recent Safe Third Country Agreement between the United
States and Canada provides new procedures for dealing with certain
categories of aliens crossing at land border ports-of-entry between
the United States and Canada, or in transit from Canada or the
United States, and who express a fear of persecution or torture if
returned to the country of their nationality or habitual residence.
The Agreement recognizes that the United States and Canada are
safe third countries, each of which offers full procedures for
nationals of other countries to seek asylum or other protection.
Accordingly, subject to several specific exceptions, the Agreement
provides for the United States to return such arriving aliens to
Canada, the country of last presence, to seek protection under
Canadian law, rather than applying for asylum in the United States.
Subject to the stated exceptions, such aliens attempting to travel
from Canada to the United States, or vice versa, will be allowed to
seek asylum or other protection in one country or the other, but
not in both.

3. Haitian Migration Policy
In April 2004 Secretary of State Colin L. Powell responded

to a letter from Bishop Griswold of the Episcopal Church
in the United States. Bishop Griswold’s letter noted the dire
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circumstances that still exist for many Haitians and advocated
a stronger peacekeeping operation, resources for rebuilding,
and more lenient policies toward Haitians who have fled
the country. Secretary Powell's response outlined U.S.
commitment to Haiti, including economic assistance and
involvement in the Multinational Interim Force authorized
under UN Security Council Resolution 1529 of February
29, 2004, discussed in Chapter 17.A.1. As to migration, his
letter stated:

It is a national priority for the United States to deter
illegal mass migration by sea, which leads to needless
loss of life. Timely repatriation of illegal Haitian immig-
rants has been an essential factor in preventing the loss
of life and property at sea, deterring additional surges of
unsafe and illegal migration, and staving off dangerous
and destabilizing mass migrations such as those which
occurrred in 1991 and 1994. It is a longstanding U.S.
policy to provide all interdicted migrants with a mean-
ingful opportunity to seek and receive protection against
persecution or torture.

The full text of Secretary Powell’s letter is available at
www.state.gov/s/l /c8183.htm.

Cross-references

Terrorist exclusion list, Chapter 3.B.2.f.(1).

Citizenship of Northern Mariana Islands residents, Chapter 5.B.1.

Executive branch authority over foreign state recognition and
passports, Chapter 9.B.

35 % 9/29/06, 9:25 AM



boucot 36 $ 9/29/086, 9:25 AM



DOUC02

CHAPTER 2

Consular and Judicial Assistance and
Related Issues

A. CONSULAR NOTIFICATION, ACCESS AND ASSISTANCE

Consular Notification: Avena and other Mexican Nationals
(Mexico v. United States of America)

On March 31, 2004, the International Court of Justice
delivered its judgment in Avena and other Mexican Nationals
(Mexico v. United States), available at www.igj-cij.org/iciwww/
idocket /imus/imusframe.htm. In that case Mexico alleged
violations of the Vienna Convention on Consular Relations
(“Vienna Convention” or “VCCR”) with respect to 54%
Mexican nationals facing the death penalty. In response to a
request from Mexico, the IC] issued an order indicating
provisional measures on February 5, 2003.

The United States argued that the 1C) lacked jurisdiction
to decide many of Mexico’s claims; that the I1C) should find
significant aspects of Mexico's application and submission
inadmissible; that the IC)’s judgment in LaGrand (Germany
v. United States of America) set forth the principles applicable
to the Avena case; that the United States provides the “review
and reconsideration” required under LaGrand in its criminal
justice system and through executive clemency proceedings;
that the ICJ should not find violations in any of the 52 cases

Mexico withdrew two of the cases, reducing the number to 52.

37
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because Mexico had failed to meet its burden of proof re-
garding them; and that if the ICJ found a breach of Article 36(1)
of the Convention, it should apply the review and recon-
sideration remedy it ordered in LaGrand and should not grant
Mexico's request for vacatur, exclusion, orders of cessation,
and guarantees of non-repetition. See Digest 2003 at 43—103.

In paragraph 153 of its judgment, the IC) decided as
excerpted below. Paragraph 106, referred to in subparagraphs
153(4)—(7), specifies the Mexican nationals covered by each
aspect of the Court’s conclusions as to U.S. breaches of its
VCCR obligations.

* * *

(4) By fourteen votes to one,

Finds that, by not informing, without delay upon their detention,
the 51 Mexican nationals referred to in paragraph 106(1) above
of their rights under Article 36, paragraph 1(b), of the Vienna
Convention on Consular Relations of 24 April 1963, the United
States of America breached the obligations incumbent upon it
under that subparagraph;

(5) By fourteen votes to one,

Finds that, by not notifying the appropriate Mexican consular post
without delay of the detention of the 49 Mexican nationals referred
to in paragraph 106(2) above and thereby depriving the United
Mexican States of the right, in a timely fashion, to render the
assistance provided for by the Vienna Convention to the individuals
concerned, the United States of America breached the obligations
incumbent upon it under Article 36, paragraph 1(b);

(6) By fourteen votes to one,

Finds that, in relation to the 49 Mexican nationals referred to
in paragraph 106(3) above, the United States of America deprived
the United Mexican States of the right, in a timely fashion, to
communicate with and have access to those nationals and to visit
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them in detention, and thereby breached the obligations incumbent
upon it under Article 36, paragraph 1(a) and (c), of the Convention;

(7) By fourteen votes to one,

Finds that, in relation to the 34 Mexican nationals referred to
in paragraph 106(4) above, the United States of America deprived
the United Mexican States of the right, in a timely fashion, to
arrange for legal representation of those nationals, and thereby
breached the obligations incumbent upon it under Article 36,
paragraph 1(c), of the Convention;

(8) By fourteen votes to one,

Finds that, by not permitting the review and reconsideration, in
the light of the rights set forth in the Convention, of the conviction
and sentences of Mr. César Roberto Fierro Reyna, Mr. Roberto
Moreno Ramos and Mr. Osvaldo Torres Aguilera, after the viola-
tions referred to in subparagraph (4) above had been established in
respect of those individuals, the United States of America breached
the obligations incumbent upon it under Article 36, paragraph 2,
of the Convention;

(9) By fourteen votes to one,

Finds that the appropriate reparation in this case consists in
the obligation of the United States of America to provide, by means
of its own choosing, review and reconsideration of the convic-
tions and sentences of the Mexican nationals referred to in sub-
paragraphs (4), (5), (6) and (7) above, by taking account both of
the violation of the rights set forth in Article 36 of the Convention
and of paragraphs 138 to 141 of this Judgment;

(10) Unanimously,

Takes note of the commitment undertaken by the United States of
America to ensure implementation of the specific measures adopted
in performance of its obligations under Article 36, paragraph 1(b),
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of the Vienna Convention; and finds that this commitment must
be regarded as meeting the request by the United Mexican States
for guarantees and assurances of non-repetition;

(11) Unanimously,

Finds that, should Mexican nationals nonetheless be sentenced
to severe penalties, without their rights under Article 36, para-
graph 1(b), of the Convention having been respected, the United
States of America shall provide, by means of its own choosing,
review and reconsideration of the conviction and sentence, so as
to allow full weight to be given to the violation of the rights set
forth in the Convention, taking account of paragraphs 138 to 141
of this Judgment.

In the paragraphs referenced in subparagraphs 153(9) and
(11) above, the IC] said, in paragraph 138, that the review
and reconsideration should “guarantee that the violation
and the possible prejudice caused by that violation will
be fully examined and taken into account in the review and
reconsideration process . . . [which should] be of the sentence
and of the conviction.” In paragraph 139, the Court stated
that “[t]he rights guaranteed under the Vienna Convention
are treaty rights which the United States has undertaken
to comply with in relation to the individual concerned,
irrespective of the due process rights under United States
constitutional law ... [and] what is crucial in the review
and reconsideration process is the existence of a procedure
which guarantees that full weight is given to the violation
of the rights set forth in the Vienna Convention.” The IC]
specified in paragraph 140 that it “considers that it is the
judicial process that is suited to this task.”

In addition, although paragraph 153(9) and (11) provided
for the United States to provide review and reconsideration
“by means of its own choosing” and referenced only para-
graphs 138 to 141, the Court discussed review and recon-
sideration elsewhere in the opinion. In paragraph 121, the
ICJ made clear that it did not prescribe a particular outcome
for the review and reconsideration, but instead specified
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that it was for the United States to determine in each case
whether the violation of Article 36 “caused actual prejudice
to the defendant in the process of administration of criminal
justice.” In paragraph 143, the ICJ said “that the clemency
process, as currently practiced within the United States
criminal justice system, does not appear to meet the
requirements described in paragraph 138 above and that it is
therefore not sufficient in itself to serve as an appropriate
means of ‘review and reconsideration’ as envisaged by the
Court.” The IC] also stated in paragraph 143 “that appropriate
clemency procedures can supplement judicial review and
reconsideration, in particular where the judicial system has
failed to take due account of the violation of the rights set
forth in the Vienna Convention. ...”

On the issue of notification “without delay,” the Court
rejected the argument of Mexico that “without delay” required
the United States to inform the alien of his or her right to
consular notification immediately upon arrest and before
interrogation, as excerpted below.

63. The Court finds that the duty upon the detaining authorities
to give the Article 36, paragraph 1(b), information to the individual
arises once it is realized that the person is a foreign national,
or once there are grounds to think that the person is probably
a foreign national. Precisely when this may occur will vary with
circumstances. The United States Department of State booklet,
Consular Notification and Access—Instructions for Federal, State
and Local Law Enforcement and Other Officials Regarding
Foreign Nationals in the United States and the Rights of Consu-
lar Officials to Assist Them, issued to federal, state and local
authorities in order to promote compliance with Article 36 of
the Vienna Convention points out in such cases that: “most,
but not all, persons born outside the United States are not
[citizens]|. Unfamiliarity with English may also indicate foreign
nationality.” The Court notes that when an arrested person himself
claims to be of United States nationality, the realization by

DOUC02 41 $ 19/4/06, 10:14 am



HEEERNT T T 1] o H B 5 HEHEN

42 DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAw

the authorities that he is not in fact a United States national,
or grounds for that realization, is likely to come somewhat later
In time.

=

87. The Court thus finds that “without delay” is not necessarily
to be interpreted as “immediately” upon arrest. It further observes
that during the Conference debates on this term, no delegate made
any connection with the issue of interrogation. The Court considers
that the provision in Article 36, paragraph 1(b), that the receiving
State authorities “shall inform the person concerned without delay
of his rights” cannot be interpreted to signify that the provision
of such information must necessarily precede any interrogation,
so that the commencement of interrogation before the information
is given would be a breach of Article 36.

88. Although, by application of the usual rules of interpretation,
“without delay” as regards the duty to inform an individual under
Article 36, paragraph 1(b), is not to be understood as necessarily
meaning “immediately upon arrest”, there is nonetheless a duty
upon the arresting authorities to give that information to an
arrested person as soon as it is realized that the person is a foreign
national, or once there are grounds to think that the person is
probably a foreign national.

The Court also rejected Mexico’s argument that the “U.S.
was obligated to exclude statements and confessions given
to law enforcement officials prior to the accused Mexican
nationals being advised of their consular rights in any sub-
sequent criminal proceeding against them.” In paragraph 127,
the Court stated: “The issue raised by Mexico . .. relates to
the question of what legal consequences flow from the breach
of the obligations under Article 36, paragraph 1. ... The Court
is of the view that this question is one which has to be
explained under the concrete circumstances of each case by
the United States courts concerned in the process of their
review and reconsideration.”
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The Court did not decide whether the right to consular
notification is a “human right” as urged by Mexico but
commented as follows:

124. Mexico has further contended that the right to
consular notification and consular communication under
the Vienna Convention is a fundamental human right
that constitutes part of due process in criminal pro-
ceedings and should be guaranteed in the territory
of each of the Contracting Parties to the Vienna Con-
vention; according to Mexico, this right, as such, is
so fundamental that its infringement will ipso facto
produce the effect of vitiating the entire process of
the criminal proceedings conducted in violation of this
fundamental right. Whether or not the Vienna Convention
rights are human rights is not a matter that this Court
need decide. The Court would, however, observe that
neither the text nor the object and purpose of the
Convention, nor any indication in the travaux prépa-
ratoires, support the conclusion that Mexico draws from
its contention in that regard.

2. Aftermath of Avena
a. State court: Torres v. Oklahoma

On April 29, 2004, Osvaldo Torres, one of the Mexican
nationals named in Avena, filed a Subsequent Application
for Post-Conviction Relief in the Court of Criminal Appeals
of the State of Oklahoma. Torres was indicted in 1993 and
convicted of first degree murder and other charges, and
received the death penalty in the Oklahoma County District
Court, Case No. CF-1993-4302. Following denial of applica-
tions for post-conviction relief and for federal habeas corpus,
his execution date had been set for May 18, 2004.

On May 13, 2004, the Court of Criminal Appeals of the
State of Oklahoma ordered a stay of execution and remanded
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the case to the District Court of Oklahoma County for an
evidentiary hearing. Torres v. State, Case No. PCD-04-442
(2004). In its order, the court specified the issues to be
addressed in the evidentiary hearing: “(a) whether Torres
was prejudiced by the State’s violation of his Vienna Con-
vention [on Consular Relations] rights in failing to inform
Torres, after he was detained, that he had the right to contact
the Mexican consulate; and (b) ineffective assistance of
counsel.” The hearing was conducted on November 29, 2004.
After hearing testimony from several witnesses, the hearing
was technically continued until December 20, 2004, to allow
the maximum amount of time for preparation of the Court’s
order; however, no additional testimony was taken. See also
denial of petition for habeas corpus by U.S. Court of Appeals
for the Tenth Circuit in Torres v. Mullin, 317 F.3d 1145 (10th
Cir. 2003), cert. denied, 540 U.S. 1035 (2003) (with dissenting
opinion by Justice Breyer).

Also on May 13, 2004, the same day as the order
remanding for an evidentiary hearing, Oklahoma Governor
Brad Henry granted Torres clemency and commuted Torres’
death sentences to life without the possibility of parole.

b. U.S. federal courts
(1) Medellin v. Dretke

On May 20, 2004, the U.S. Court of Appeals for the Fifth
Circuit denied an application for a certificate of appealability
(“COA™) from a district court order denying a petition for
a writ of habeas corpus brought by Jose Ernesto Medellin,
a citizen of Mexico who was also named in Avena. Medellin
v. Dretke, 371 F.3d 270 (5th Cir. 2004). Medellin, the petitioner
in the case, was convicted of capital murder in Texas state
court for a crime committed in 1993 and sentenced to death.
In the court of appeals, Medellin relied primarily on claims
related to ineffective counsel, and also alleged that “the state
violated his rights as a foreign national to consular access
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under the Vienna Convention.” As the court explained, U.S.
law requires a petitioner to obtain a COA in order to appeal
from denial of a petition for habeas corpus; “a COA will be
granted if the petitioner makes ‘a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).”

Excerpts below from the Fifth Circuit opinion address
Medellin’s claims under the Vienna Convention, concluding
that it is bound by prior decisions of the Supreme Court and
the Fifth Circuit regardless of any possible relevance of IC|
opinions in LaGrand and Avena. On December 10, 2004,
the Supreme Court granted certiorari. Medellin v. Dretke, 125
S. Ct. 686 (2004).

... Per Article 36 [of the Vienna Convention], “the treaty requires
an arresting government to notify a foreign national of his right to
contact his consul.” . . . The state concedes that Petitioner was not
notified of his right to contact the Mexican consul.

Petitioner’s claim fails for two reasons: 1) it is procedurally
defaulted, and 2) even if it were not procedurally defaulted, the
Vienna Convention, as interpreted by this Court in the past, does
not confer an individually enforceable right.

1. Procedural default

The district court held that Petitioner’s Vienna Convention
claim was procedurally defaulted. Petitioner all but concedes that,
under Texas law, he did procedurally default on his Vienna
Convention claim by not raising the issue at the trial stage. See
Fisher v. Texas, 169 F.3d 295, 300-01 (5th Cir. 1999). Petitioner
argues, however, that the state’s application of the procedural
default rule in this case violates the Vienna Convention. To support
this conclusion, Petitioner relies on the LaGrand Case ((Germany
v. United States of America), 2001 ICJ 104 (Judgment of June 27)
(“LaGrand”)). In LaGrand, the International Court of Justice held
that procedural default rules cannot bar review of a petitioner’s
claim. LaGrand at PP 90-91. We note that the International Court
of Justice adhered to this position again in Avena and Other
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Mexican Nationals (Mexico v. United States of America), a case
brought by Mexico on behalf of Petitioner and others. See 2004
ICJ 128 (Judgment of March 31) (“Avena”) at PP 110-13, 153.
The Supreme Court, prior to the Avena and LaGrand decisions,
however, ruled that Vienna Convention claims, like Constitutional
claims, can be procedurally defaulted, even in a death penalty
case. Breard v. Greene, 523 U.S. 371, 375, 140 L.Ed.2d 529,
118 S. Ct. 1352 (1998). Though Avena and LaGrand were decided
after Breard, and contradict Breard, we may not disregard the
Supreme Court’s clear holding that ordinary procedural default
rules can bar Vienna Convention claims. “If a precedent of [the
Supreme Court] has direct application in a case [ ... |, the Court
of Appeals should follow the case which directly controls, leaving
to this Court the prerogative of overruling its own decisions.”
Rodriguez de Quijas v. Shearson/American Express, 490 U.S. 477,
484, 104 L.Ed.2d 526, 109 S. Ct. 1917 (1989). That is, only the
Supreme Court may overrule a Supreme Court decision. The Sup-
reme Court has not overruled Breard. We are bound to follow the
precedent until taught otherwise by the Supreme Court.

2. No individually enforceable right under Article 36 of the Vienna
Convention

Even if Petitioner were not procedurally barred from making
his Vienna Convention claim, the case law of our Court precludes
success on this claim. In making his Vienna Convention claim,
Petitioner necessarily also argues that Article 36 creates an indi-
vidually enforceable right. For this proposition, Petitioner again
relies on LaGrand. The International Court of Justice held in
LaGrand that Article 36 did create personal rights. LaGrand at
P 77. Again, we note that the International Court of Justice adhered
to this position in Avena. See Avena at P 40.

A prior panel of this Court, however, held that Article 36 of
the Vienna Convention does not create an individually enforceable
right. Jimenez-Nava, 243 F.3d at 198 (“The sum of [petitioner’s]
arguments fails to lead to an ineluctable conclusion that Art-
icle 36 creates judicially enforceable rights of consultation between
a detained foreign national and his consular office. Thus, the
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presumption against such rights ought to be conclusive.”). Despite
minor differences in this case and that presented in Jimenez-Nava,
the Court’s holding in Jimenez-Nava is inescapable. We are
bound to apply this holding, the subsequent decision in LaGrand
notwithstanding, until either the Court sitting en banc or the
Supreme Court say otherwise. “No panel is empowered to hold
that a prior decision applies only on the limited facts set forth in
that opinion.” United States v. Smith, 354 F.3d 390, 399 (5th Cir.
2003). Accordingly, we deny a COA on this issue.

=

(2) Plata v. Dretke

On August 16, 2004, a different panel of the Fifth Circuit
denied relief in a case involving Daniel Angel Plata, a Mexican
citizen sentenced to death who was also named in Avena.
Plata v. Dretke, 111 Fed. Appx. 213 (2004). Plata sought a
COA from the district court’s denial of his petition for habeas
corpus on two grounds, including the state’s failure to advise
him of his right to consular assistance under the Vienna
Convention. The court concluded that Plata’s claim under
the Vienna Convention was barred because he had not raised
it earlier. The court indicated further that even if his claim
were not barred, Plata would still have to show that the
VCCR violation had some effect on his trial and had failed to
do so. The court’s opinion on these points is excerpted below.

As a general rule, new constitutional rules of criminal procedure
are not applied retroactively to cases that became final before that
decision was announced. Teague v. Lane, 489 U.S. 288, 310, 103
L.Ed.2d 334, 109 S. Ct. 1060 (1989). ...

= 3

The district court determined that (1) Plata had procedurally
defaulted his VCCR claim in the state court; (2) alternatively
assuming arguendo that his claim was not procedurally defaulted,
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it was barred by Teague, because recognizing that the VCCR
created personally-enforceable rights would create a new rule of
law; and (3) even if his VCCR claim had been properly raised and
he had a personally-enforceable right under the VCCR, the state
court’s rulings that Plata needed to show prejudice from the VCCR
violation and that he failed to show such prejudice were not
contrary to or an unreasonable application of clearly established
law under § 2254(d)(1).

Plata argues in his COA application that the district court’s
denial of his VCCR claim ignored the International Court of
Justice’s (ICJ) interpretation of Article 36 of the VCCR in the
LaGrand Case (F.R.G. v. U.S.), 2001 1.C.J. Rep. 104 (Judgment
of June 27, 2001). Plata did not present the LaGrand case or any
argument stemming from that opinion to the district court, so we
need not consider it. . . .

Furthermore, even if we were to address the Teague arguments
raised in Plata’s reply brief, he has not shown that the district
court’s denial of his VCCR claim as Teague-barred is debatable.
See Breard v. Greene, 523 U.S. 371,377, 140 L.Ed.2d 529, 118 S.
Ct. 1352 (1998); Flores v. Johnson, 210 F.3d 456, 456-57
(5th Cir. 2000). In addition, even if Plata’s VCCR claim were not
procedurally defaulted and even if it were not barred by Teague,
he still would have to show that the VCCR violation had some
effect on his trial. See Breard, 523 U.S. at 377; Avena and other
Mexican Nationals (Mexico v. United States), 2004 1.C.]. Rep., 6
121. Plata asserts that he was prejudiced by the lack of consular
assistance because he did not understand why, under the Texas
legal system, it would have benefited him to plead guilty, and
because the consul would have litigated the inequality of the
prosecution’s grant of favorable plea deals to his co-conspirators.
He insists that consular assistance would have aided him in finding
medical documents to show that he was injured at birth and that he
was physically abused by his father while he lived in Mexico; that
the consul could have obtained Plata’s educational records from
Mexico; and that the consul could have traveled to Mexico and
conducted interviews with his relatives there, which in turn could
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have assisted the defense in confirming the diagnosis suggested
by Plata’s MMPI scores, i.e., that he suffered from schizophrenia.

Plata’s argument regarding prejudice suffered at trial because
he did not understand the benefit of pleading guilty before trial
does not make the district court’s denial of his VCCR claim
debatable, as trial counsel’s affidavit in the state habeas proceedings
stated [that] he explained to Plata the consequences of pleading
guilty before trial and after the State presented its case. . . .

Although he argues that the Mexican consul could have
obtained medical records to show that Plata suffered from oxygen
deprivation at birth and that he was physically abused as a child,
and despite the fact that he now has legal assistance from Mexican
consul, Plata does not provide any evidence to support these
claims. . .. Given the cumulative nature of any records regarding
Plata’s birth and physical abuse, Plata has not shown that the
district court’s alternative denial of his VCCR claim on prejudice
grounds is debatable.

3. Medical Health Care for Private American Citizens
Living Abroad

In a letter of March 31, 2004, responding to inquiries from the
Embassy of Japan in Washington, D.C., Edward Betancourt,
Director, Office of Policy Review and Interagency Liaison,
Bureau of Consular Affairs, U.S. Department of State, provided
information regarding U.S. practices relating to medical health
care for private American citizens living abroad.

The full text of the letter, excerpted below, is available at
www.state.gov/s/l /c8183.htm.

[ am writing in response to your letter of March 13, 2003. The
following is intended to address your request for information
regarding United States practices relating to medical health care
for private American citizens living abroad.
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In response to your question about the “limit or capacity and
the type of medical services that the doctors can provide to U.S.
citizens living abroad,” the United States government does not
provide overseas medical services for private American citizens,
i.e. American citizens who are not employees of the U.S. Govern-
ment. Therefore, it is the responsibility of private American citizens
to pay for all medical expenses incurred overseas.

The United States government does not assume any re-
sponsibility for medical expenses incurred by private U.S. citizens.
In addition, U.S. embassy medical staff (Regional Medical Officer,
nurse practitioners, etc.) generally cannot provide medical ser-
vices to non-official American citizens, although there are rare
circumstances in which they may do so if no other care provider
is available. Only under certain limited circumstances is a con-
sular post authorized to approve payment of certain emergency
medical expenditures, which would require the Department of
State’s approval and would be subject to repayment by the person
treated.

In addition, you mentioned several services that are provided
for Japanese nationals living abroad. The U.S. government does
not have any similar programs; rather, the United States govern-
ment policy is directed toward the role of U.S. consular officers
and the responsibilities of private American citizens in relation to
medical and mental health care abroad.

The following is a brief synopsis of the United State Gov-
ernment’s policy in relation to medical and mental health care
overseas.

Medical Care:

3. Every U.S. embassy and consulate is required to maintain an
up-to-date list of doctors, dentists, and hospital facilities from
which an inquirer can seek medical assistance. The list also notes
the areas of specialization and the level of English language ability.
We are not permitted to recommend a specific doctor or hospital
since post may then be held responsible by the patient if any
problems arise.
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Mental Health Care:

4. A consular officer cannot repatriate the mentally ill unless they
wish to return to the United States. They also cannot force an
American citizen to enter a hospital, submit to medical or
psychiatric care or return to the United States for treatment. A
consular officer cannot serve as the legal guardian of an American
declared mentally incompetent in the host country.

5. When a formal declaration of incompetence or statement from
an attending physician exists, American Citizens Services may
arrange specific care and assistance for the citizen, including the
arrangement of a special reception for the repatriated person
in the United States. Responsibility vests with the host government
to compel the individual to board a flight. The U.S. embassy or
consulate will assist the family in identifying appropriate escorts.
6. In cases where there is no formal declaration of incompetence
or statement from attending physician, responsibility for the indi-
vidual rests with the host government until the U.S. citizen requests
or accepts United States government help.

Loans:

7. When U.S. citizens request any type of emergency loan, their
ability to repay the loan, however, is not evaluated. When a citizen
receives a loan, the U.S. passport is limited for return to the U.S.
and the name is entered in the name check system. Before a loan
is issued, contact is made with family, friends, employers, etc. for
formal assistance.

Prisoners:

11. Consular officers are responsible for making sure that prisoners
receive appropriate medical care. Protection of prisoners from
mistreatment is a top priority. An examination by an independent
physician may also provide confirmation of the mistreatment by a
third party.

12. In instances when a U.S. citizen prisoner suffers from a medical
ailment while incarcerated, a U.S. consular officer will insist that
the prisoner receive appropriate medical attention or if needed, be
treated by a competent medical practitioner from outside the
prison.
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13. U.S. citizen prisoners are eligible for EMDA loans and provided
with vitamin supplements where permissible.

Disposition of Remains:

14. There are no U.S. Government funds to cover preparation or
disposition of remains of deceased American citizens. The next of
kin is responsible for any costs associated with disposition of the
remains.

B. CHILDREN
International Child Abduction

In April 2004 the Department of State transmitted its stat-
utorily mandated annual report on partner country compli-
ance with the 1980 Hague Convention on the Civil Aspects of
International Child Abduction, Dec. 23, 1981, 1980 U.S.T. 130
(“Hague Abduction Convention”). Excerpts below from the
2004 report, which covers the period from October 1, 2002, to
September 30, 2003, identify those countries found to be less
thanfully compliantwith their obligations under the convention.
The full text of the report is available at

www.travel.state.gov /family Jabduction /hague_issues/
hague_issues_568.html.

As mandated by Section 2803 of Public Law 105-277, (the Foreign
Affairs Reform and Restructuring Act of 1998), as amended by
Section 202 of Public Law 106-113 (the Admiral James W. Nance
and Meg Donovan Foreign Relations Authorization Act for Fiscal
Years 2000 and 2001) and Section 212 of the Foreign Relations
Authorization Act for Fiscal Year 2003, the Department of State
submits this report on compliance with the Convention by other
party countries. Previous such reports were completed in April
1999, September 2000, April 2001 and January 2003. The indi-
vidual cases covered in Attachment A of the present report remained
unresolved as of September 30, 2003.
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This report identifies those countries in which implementation
of the Convention is incomplete or in which a particular country’s
judicial or executive authorities fail properly to apply the Con-
vention’s requirements, for reasons specific to each country and to
varying degrees. The report also discusses unresolved applications
for the return of children to the United States that have been filed
through the Department of State, which serves as the U.S. Central
Authority for the Convention.

% %

Section 2803 (a)(3) requests “a list of countries that have
demonstrated a pattern of noncompliance with the obligations of
the Convention with respect to the applications for the return of
children, access to children, or both, submitted by applicants in
the United States to the Central Authority of the United States.”

There are many factors relevant to evaluating whether a
country has properly implemented and is effectively applying the
Convention, not least because the executive, legislative and judicial
branches of each party country have important and varying roles.
A country may thus perform well in some areas and poorly in
others. The Department of State, building on the recommendations
of an inter-agency working group on international parental child
abduction, has identified certain elements of overall performance
relating to the Convention’s most important requirements and has
used these as factors to evaluate each country’s compliance.

These elements are: the existence and effectiveness of imple-
menting legislation; Central Authority performance; judicial per-
formance; and enforcement of orders. “Implementing legislation”
can be evaluated as to whether, after ratification of the Convention,
the Convention is given the force of law within the domestic legal
system of the country concerned, enabling the executive and judicial
branches to carry out the country’s Convention responsibilities.
“Central Authority performance” involves the speed of processing
applications; the existence of and adherence to procedures for
assisting left-behind parents in obtaining knowledgeable, affordable
legal assistance; the availability of judicial education or resource
programs; responsiveness to inquiries by the U.S. Central Authority
and left-behind parents; and success in promptly locating abducted

DOUC02 53 $ 19/4/06, 10:14 am



HEEERNT T T 1] o H B 5 HEHEN

54 DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAw

children. “Judicial performance” comprises the timeliness of first
hearing and subsequent appeals of applications under the Con-
vention and whether courts apply the law of the Convention
appropriately. “Enforcement of orders” involves the prompt
enforcement of civil court or other relevant orders issued pursu-
ant to applications under the Convention by administrative or law
enforcement authorities and the existence and effectiveness of
mechanisms to compel compliance with such orders. Countries in
which failure to enforce orders is a particular problem are addressed
in the passages concerning Section (a)(6) below.

This report identifies those countries that the Department of
State has found to have demonstrated a pattern of noncompli-
ance or that, despite a small number of cases, have such systemic
problems that the Department believes a larger volume of cases
would demonstrate continued noncompliance constituting a pat-
tern. In addition, the Department recognizes that countries may
demonstrate varying levels of commitment to and effort in meeting
their obligations under the Convention. The Department considers
that countries listed as noncompliant are not taking effective steps
to address serious deficiencies.

Applying the criteria identified above, and as discussed further
below, the Department of State considers Austria, Colombia,
Ecuador, Honduras, Mauritius, Mexico, and Turkey to be
“Noncompliant” and Romania and Switzerland to be “Not Fully
Compliant” with their obligations under the Convention. The
Department of State has also identified several “Countries of
Concern” that have inadequately addressed significant aspects
of their obligations under the Convention. These countries are
Greece, Hungary, Israel, Panama, Poland, and The Bahamas.

da. Ne exeat clause

On March 10, 2004, the U.S. Court of Appeals for the
Eleventh Circuit granted plaintiff’s petition seeking return of
his daughter to Norway from Georgia where she was living
with her mother, holding that his rights under Norwegian
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law entitled him to the return of his child under the terms
of the Hague Abduction Convention. Furnes v. Reeves, 362
F.3d 702 (11th Cir. 2004), reh’g en banc denied 107 Fed.
Appx. 186, 2004 U.S. App. LEXIS 19651 (2004), cert. denied
2004 U.S. LEXIS 7413. The child (Jessica) was born in 1996
in Norway and resided there with both parents until they
separated in January 1998. Although the father (Furnes) was
originally awarded custody of Jessica, the mother (Reeves)
appealed that judgment and in 2001 the parties reached
an agreement regarding custody that was approved by the
Norwegian Gulating Court of Appeals. As summarized in
the Fifth Circuit opinion,

[plursuant to the agreement the parties would maintain
“joint parental responsibility” for their daughter under
Norwegian law; Jessica would live with her mother; and
her father would have access to their daughter on certain
days and at certain times. . . . [In addition,] the term “joint
parental responsibility” has a designated meaning under
Norwegian law. . . . [U]nder § 30 [of Norway’s Act No. 7
of 8 April 1981 relating to Children and Parents (the
“Children Act”)], a parent with joint “parental responsibil-
ity” has the right, albeit a shared right, “to make decisions
for the child in personal matters.” ... [W]hile the parent
with whom the child resides has the authority. .. to
determine where the child will live within Norway, § 43
of the Children Act grants a parent with joint parental
responsibility . . . decision-making authority over whether
the child lives outside Norway. Specifically, § 43 provides
that both parents must consent to the child moving
abroad . . . Consequently, Plaintiff Furnes’s joint parental
responsibility effectively gave him the right, generally
referred to as a “ne exeat” right, to determine whether
Jessica can live outside of Norway with her mother.

The district court denied Furnes’ petition under the
International Child Abduction Remedies Act, Pub. L. No.
100-300, 102 Stat. 437 (codified as amended at 42 U.S.C.
§§ 11601-11611) (1988) (“ICARA”), for return of Jessica to
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Norway, finding that Furnes was exercising only access rights
coupled with a ne exeat right under Norwegian law at the
time of removal. Concluding that these did not constitute
“custody rights,” the court denied the petition on the ground
that it was not authorized to order the return of the child
pursuant to the Convention and ICARA. As discussed in the
Eleventh Circuit opinion, following this district court decision,
Furnes sought a clarification of his rights from the Bergen
City Recorder, a judge on the Bergen City court. In a ruling
issued March 11, 2003, the Bergen City Recorder clarified
that “Defendant Reeves’s emigration with her daughter
violated Furnes’s ‘right of codetermination with regard to
the child’” under Norwegian law. The district court denied
Furnes’s motion for reconsideration based on this ruling
and Furnes appealed.

Excerpts below from the Eleventh Circuit opinion provide
its reasons, based in part on cases from foreign courts, for
concluding that the father was entitled to return of the child
because the ne exeat right he held under Norwegian law,
especially in the context of his retained rights to make
“decisions for the child in personal matters,” “constitutes a
‘right of custody’ as defined in the Convention.” (Footnotes
have been omitted from the excerpts that follow.)

Plaintiff Furnes seeks return of his daughter to Norway pursuant
to the Hague Convention, as adopted in the United States in
ICARA. See 42 U.S.C. §§ 11601-11611. The paramount issue in
this case is whether Plaintiff Furnes’s rights to his daughter under
Norwegian law are the type of rights that entitle him to the return
of his child under the express terms of the Hague Convention. We
conclude that they are.

* * *

The Hague Convention was created in 1980 with the stated
purpose “to protect children internationally from the harmful
effects of their wrongful removal or retention and to establish
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procedures to ensure their prompt return to the State of their
habitual residence, as well as to secure protection for rights of
access.” Convention, intro. The Hague Convention specifies that
its objects are: “a) to secure the prompt return of children
wrongfully removed to or retained in any Contracting State; and
b) to ensure that rights of custody and of access under the law of
one Contracting State are effectively respected in the other Con-
tracting States.” Convention, Art. 1.

ok %

In sum, the Hague Convention provides that the removal
or detention of a child from his or her State of habitual residence
is wrongful if the petitioner establishes by a preponderance of the
evidence that: (1) the child has been removed or retained in
violation of the petitioner’s “rights of custody,” i.e., “rights relating
to the care of the person of the child and, in particular, the right
to determine the child’s place of residence,” either jointly or alone;
and (2) “at the time of removal or retention those rights were
actually exercised, either jointly or alone, or would have been
so exercised but for the removal or retention.” Convention, Arts. 3,
542 U.S.C. § 11603(e)(1)(A); see Lops, 140 F.3d at 936. Once
the petitioner satisfies this burden, the child must be returned to
her State of habitual residence unless the respondent establishes
one of these affirmative defenses: (1) that the petition for return
was filed more than one year from the removal or retention
and the child is well-settled in her new environment,** or (2) that
the petitioner “was not actually exercising the custody rights at
the time of the removal or retention, or had consented to or
subsequently acquiesced in the removal or retention.” Convention,
Arts. 12, 13; 42 U.S.C. § 11603(e)(2)(B).

Editor’s Note: The Eleventh Circuit upheld the district court finding
that although this case was filed more than one year after Jessica’s removal
to the United States, the limitation period was “equitably tolled until Plaintiff
Furnes located” Jessica despite efforts to conceal her location by the mother.
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D. Furnes’s Ne Exeat Right Under § 43

Section 43 of the Norwegian Children Act provides that
if both parents have joint parental responsibility, both of them
must consent to the child leaving Norway and living abroad. We
conclude that this ne exeat right grants Plaintiff Furnes a right of
custody under the Hague Convention. Our conclusion turns on
the definition of “rights of custody” in the Convention, but it is
further supported by the history and purposes of the Convention
and the decisions of courts in our sister signatories.

Article 5 of the Hague Convention defines “rights of custody”
to include “rights relating to the care of the person of the child
and, in particular, the right to determine the child’s place of
residence.” Convention, Art. 5. The question, then, is whether
the ne exeat right amounts to “the right to determine the child’s
place of residence.” We conclude that it does.

In analyzing whether a parent has custodial rights under the
Hague Convention, it is crucial to note that the violation of a single
custody right suffices to make removal of a child wrongful. That is,
a parent need not have “custody” of the child to be entitled to return
of his child under the Convention; rather, he need only have one
right of custody. Further, he need not have a sole or even primary
right of custody. Article 3 of the Convention specifies that the
removal or retention of a child is wrongful if it is in breach of
“rights of custody attributed to a person . . . either jointly or alone.”
Id. Art. 3(a)....Accordingly, if Plaintiff Furnes shares with
Defendant Reeves a joint right to determine Jessica’s place of
residence, he has a right of custody under the Hague Convention.

Under Norwegian law, the right to determine the child’s place
of residence is divided, with different rules governing the decision
of where to live within Norway on the one hand and the decision
to live outside Norway on the other. Defendant Reeves is entitled
to decide where Jessica will live within the borders of Norway and
Plaintiff Furnes cannot object. . . .

Plaintiff Furnes does, however, have the right to decide whether
or not Jessica can move outside Norway with her mother, and
thereby has the joint right to decide whether Jessica’s place of
residence will be outside or within Norway.
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The Convention does not explicitly define the term “place
of residence.” . . . The Hague Convention was designed to provide
a remedy not for whether Jessica should live in Bergen or Oslo
within Norway (Reeves’s right), but for whether Reeves should
be able to take Jessica across international borders. Thus, in our
view, the only logical construction of the term “place of residence”
in the Convention would necessarily encompass decisions regarding
whether Jessica may live outside of Norway. ... Given that the
goal of the Hague Convention is to deter international abduction,
we readily interpret the ne exeat right as including the right to
determine the child’s place of residence because the ne exeat right
provides a parent with decision-making authority regarding the
child’s international relocation.

Further, even if Plaintiff Furnes’s ne exeat rightis (we
believe incorrectly) viewed as a mere “veto right” or limitation
on Defendant Reeves’s right to determine Jessica’s place of
residence, we nevertheless believe that the ne exeat right under
Norwegian law is a right of custody under the Convention. . ..
[E]lven assuming arguendo that Plaintiff Furnes does not have
the right to determine Jessica’s place of residence, he has at the
very least a veto right relating to the determination of her place
of residence—that is, a right “relating to the care of the person”
of Jessica. Convention, Art. 5. As such, the #ne exeat right in § 43
provides Furnes with a right of custody over Jessica as defined
by the Hague Convention.

Finally, Plaintiff Furnes’s ne exeat right endows him with
significant decision-making authority over the child’s care. By
requiring that Jessica remain in Norway, Furnes can ensure that
Jessica will speak Norwegian, participate in Norwegian culture,
enroll in the Norwegian school system, and have Norwegian
friends. That is, Plaintiff Furnes effectively can decide that Jessica
will be Norwegian. The right to determine a child’s language, nation-
ality, and cultural identity is plainly a right “relating to the care of
the person of the child” within the meaning of the Convention.
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F. International Cases

The United States Supreme Court has established that in
interpreting the language of treaties, “we find the opinions of
our sister signatories to be entitled to considerable weight.” Air
France v. Saks, 470 U.S. 392, 404, 105 S. Ct. 1338, 1345, 84
L.Ed.2d 289 (1985) (internal quotation marks and citations
omitted). Although the decisions of foreign courts are not essential
to our analysis, our reasoning and conclusions are in harmony
with the majority of the courts of our sister signatories that have
addressed this treaty issue.

Specifically, courts in the United Kingdom, Australia, South
Africa, and Israel have adopted a broad view of “rights of custody,”
and ordered return under the Hague Convention where a child
is removed in violation of a ne exeat right. Those courts have
stressed the need for enforcement of custody orders (including
ne exeat clauses), the spirit of the Convention, and the desirability
of uniformity in ordering the return of children removed in
violation of a ne exeat provision. See C. v. C., 1 W.L.R. 654, 658
(Eng. C.A. 1989) (holding that a ne exeat right provided the father
with a measure of control over the child’s place of residence
sufficient to create a right of custody under the Hague Convention);
In the Marriage of: Jose Garcia Resina Appellant/Husband and
Muriel Ghislaine Henriette Resina Respondent/Wife, [No. 52]
(1991) (Austl. Fam.), P 26 (adopting the approach of C. v. C.
based on (1) the desirability of uniformity among common law
countries, and (2) its view that return of a child removed in
violation of a ne exeat order is the “result which is in conformity
with the spirit of the Convention which is to ensure that children
who are taken from one country to another wrongfully, in the
sense of breach of court orders or understood legal rights, are
promptly returned to their country so that their future can properly
be determined within that society”); Sonderup v. Tondelli, 2000(1)
Constitutional Court of South Africa 1171, P 25 (CC) (holding
that the mother, who had custody under a British Colombia order,
was effectively entitled to exercise her custody rights only in British
Colombia (save an authorized period), and her failure to return
the child to British Colombia as required under the order was
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a breach of the conditions of her custody as well as the father’s
rights); C.C. (T.A.) 2898/92, Foxman v. Foxman, 1992 (H.C.)
(Isr.) (concluding that the term “custodial rights” under the Hague
Convention should be broadly construed to include cases in which
parental consent is required to remove a child from the country
of residence).

The English Court of Appeal has also suggested that under
some circumstances a court entering the custody order in the child’s
country of habitual residence may itself have custody rights
that are violated by the removal of the child without the court’s
consent. B. v. B., 3 W.L.R. 865 (Eng. C.A. 1993). All E.R. 144
(C.A.) (Eng.) (noting that under Article 3 an “institution or other
body” may hold custody rights, and determining that removal
of the child from a court’s jurisdiction could violate the court’s
custody rights).

We acknowledge that foreign courts have not unanimously
agreed with our decision here. Canadian and French courts have
taken the opposite position, concluding that removal of a child
in violation of a ne exeat right does not constitute wrongful removal
under the Hague Convention. However, the decisions of the
English, Australian, South African, and Israeli courts cited above
resonate more richly than those of the French and Canadian courts,
due to their more persuasive reasoning as well as their stronger
numbers. . . .

G. Other Circuits

Our conclusion today diverges from those of the Second, Fourth,
and Ninth Circuits. The seminal United States Circuit Court case
on the issue is Croll v. Croll, 229 F.3d 133 (2d Cir. 2000). The
Fourth and Ninth Circuits essentially adopted the Croll majority’s
reasoning, as did the district court in this case . . .

Our case involves Norwegian law and is different from Croll
because Plaintiff Furnes’s ne exeat right must be considered in the
context of his additional decision-making rights by virtue of his
joint “parental responsibility” under Norwegian law. In any event,
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we believe the Croll majority’s analysis of the ne exeat right is
flawed. . . .

b. American military base: Habitual residence

In 2004 the U.S. Court of Appeals for the Ninth Circuit
addressed what it described as a matter of first impres-
sion, “whether a family’s short-term residence on an American
military base in Germany renders Germany the children’s
habitual residence” under the Hague Convention. Holder v.
Holder, 392 F.3d 1009 (9th Cir. 2004). The court concluded
that “in light of the parents’ failure to share a settled intention
to abandon the United States as the children’s habitual
residence and the children’s lack of acclimatization to the
family’s new location, the district court did not err in con-
cluding that the children’s habitual residence remained
the United States throughout their time in Germany.” Thus,
the mother’s retention of the children in the United States
was “not wrongful under the Convention.” Excerpts below
from the Ninth Circuit opinion (footnotes omitted) address
the habitual residence issue.

This case presents a somewhat unusual set of facts. Jeremiah
was stationed at Sembach Air Force Base in Germany. He was
accompanied by his wife, Carla, and their two children. The
Holders were in Germany for only eight months in 1999 and early
2000 before Carla returned to the United States with the children.
Soon after Carla’s return, Jeremiah filed for divorce and filed a
petition under the Convention in federal court alleging that
Carla had wrongfully retained the children.

As a threshold issue, the duty to return a child arises only if
the removal or retention was “wrongful” . ..

Here, the crux of the issue is whether the children’s habitual
residence was Germany immediately prior to the alleged wrongful
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retention. If the children’s habitual residence was the United States,
then the Convention would not compel the children’s return to
Germany because they were neither “removed” from the state of
habitual residence nor “retained” in another state. See Pérez-Vera
Report, supra, § 58 (clarifying that the scope of the Convention is
limited “to those children who, while being habitually resident in
one of the Contracting States, are removed to or retained in, the
territory of another Contracting State”). On the other hand, if
Germany were the habitual residence, then the protections of the
Convention would kick in and the children would be returned to
Germany.

The term “habitual residence” was intentionally left undefined
in the Convention. Id. { 53; ¢f. Paul Lagarde, Explanatory Report
q 40, in 2 Hague Conference on Private International Law, Pro-
ceedings of the Eighteenth Session 534 (1996) (reporting in the
context of the 1996 Hague Child Protection Convention that a
proposal to insert a definition of habitual residence “went against
the Conference’s tradition and received no support”). This omission
has helped courts avoid formalistic determinations but also has
caused considerable confusion as to how courts should interpret
“habitual residence.”

In hopes of providing “intelligibility and consistency” in the
determination of children’s habitual residences, we set out an
analytical framework in Mozes v. Mozes, 239 F.3d 1067,
1071-73 (9th Cir. 2001). First, in order to acquire a new
habitual residence, there must be a “settled intention to aban-
don the one left behind.” Id. at 1075. This is a question of
fact to which this court grants deference to the district court.
Id. at 1075-76. Second, there must be (A) an “actual ‘change in
geography,”” id. at 1078 (quoting Friedrich v. Friedrich, 983 F.2d
1396, 1402 (6th Cir. 1993)), combined with (B) the “passage of
‘an appreciable period of time.” ” Mozes, 239 F.3d at 1078 (quoting
Cuv. S, 2 Eng. Rep. 961, 965 (Eng. H.L. 1990)). This period of
time must be “sufficient for acclimatization.” Mogzes, 239 F.3d
at 1078 (quoting Feder v. Evans-Feder, 63 F.3d 217, 224 (3rd
Cir. 1995)).

S
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Despite the factual focus of our inquiry, ultimately our
conclusion rests on a legal determination: After scrutinizing
the circumstances of a particular case, we must determine whether
the discrete facts add up to a showing of habitual residence. . ..
In making this determination, we heed the statutory requirement
that Jeremiah—as the party seeking return of the children—
establish by a preponderance of the evidence that the children
have been wrongfully retained. See 42 U.S.C. § 11603(e)(1).

We emphasize that courts must consider the unique cir-
cumstances of each case when inquiring into a child’s habitual
residence. Thus, for example, no per se rule dictates that children
of U.S. military personnel remain habitually resident in the United
States when joining their parents at overseas posts.

To the contrary, fact patterns vary considerably within the lim-
ited universe of Convention cases involving military personnel. . . .

I. SETTLED INTENTION

* * *

In analyzing Carla’s and Jeremiah’s intent, we do not lose sight of
the fundamental inquiry: the children’s habitual residence. Parental
intentactsasasurrogate for that of children who have not yet reached
a stage in their development where they are deemed capable of
making autonomous decisions as to their residence. Id. at 1076. . ..

The cases under the Convention tend to break down along a
continuum:

On one side are cases where the court finds that the family
as a unit has manifested a settled purpose to change
habitual residence, despite the fact that one parent may
have had qualms about the move. Most commonly, this
occurs when both parents and the child translocate together
under circumstances suggesting that they intend to make
their home in the new country. When courts find that a
family has jointly taken all the steps associated with aban-
doning habitual residence in one country to take it up in
another, they are generally unwilling to let one parent’s
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alleged reservations about the move stand in the way of
finding a shared and settled purpose.

Mozes at 1076-77 (footnotes omitted). On the other end of the
spectrum “are cases where the child’s initial translocation from
an established habitual residence was clearly intended to be of a
specific, delimited period. In these cases, courts have generally
refused to find that the changed intentions of one parent led to an
alteration in the child’s habitual residence.” Id. at 1077. In the
middle rest cases where a parent “had earlier consented to let the
child stay abroad for some period of ambiguous duration.” Id.
The Holders’ case presents yet another marker on the continuum.

This case falls closer to the end of the continuum marked by
moves for “specific, delimited” periods of time, id., such as sab-
baticals and other conditional stays. . ..

The conditional move to Germany stands in contrast to
situations in which the family definitively left the old residence
and reestablished residence in a new location. . ..

We acknowledge that this is a close case. The move to Germany
was no mere vacation. The Holders’ stay might have been “intended
to be of a specific, delimited period,” Mogzes, 239 F.3d at 1077,
but it was for a period of four years. Mindful of our caution in
Mogzes that being “settled” somewhere “need not mean that’s where
you plan to leave your bones,” id. at 1074, our review of the
evidence persuades us that the district court did not err in finding
that Jeremiah and Carla lacked a shared intention to abandon the
United States as the children’s habitual residence and shift it to
Germany. . ..

* % £

II. ACCLIMATIZATION

Simply stated, neither child had developed deep-rooted ties to
the family’s new location. This conclusion comports with the spirit
of the Convention, which aims “to secure the immediate rein-
tegration of the child into its habitual environment.” Pérez-Vera
Report, supra, | 25.
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C. JUDICIAL ASSISTANCE
1. Hague Legalization Convention
a. Use of electronic records and formality of apostille

In a letter dated July 9, 2004, Edward A. Betancourt, Director,
Office of Policy Review and Inter-Agency Liaison, Overseas
Citizens Services, Bureau of Consular Affairs, Department of
State provided information for the National Association of
[state level] Secretaries of State and Notary Public Admin-
istrators concerning U.S. treaty obligations under the Hague
Convention Abolishing the Requirement for Legalization of
Foreign Public Documents, Oct. 5, 1960, 527 U.N.T.S. 189
(“Hague Legalization Convention”). The letter noted that when
the United States became a party to the Hague Legalization
Convention in 1980, it informed the official depository that

documentsissued by Federal agencies would be affixed with
the Apostille certificate by the U.S. Department of State
Authentications Office. Clerks and deputy clerks of U.S.
Federal courts would affix Apostilles on documents issued
by federal courts. Documents originating in the states,
territories and other jurisdictions of the United States,
and the District of Columbia would be affixed with the
Apostille by a designated official, generally the Secretary
of State of the individual U.S. state or other jurisdiction.

Among other things, the letter provided the following
guidance on maintenance of electronic records and issues
of form and affixation of an apostille.

The full text of the letter is available at www.state.gov/s/I/
¢8183.htm. For further information on the Special Commission
of the Hague Conference on Private International Law, held
October 28—November 4, 2003, to review the Hague Service,
Evidence, and Legalization Conventions, see Digest 2003 at

859—63.
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Article 7 of the Convention provides that each of the authorities
designated in accordance with Article 6 shall keep a register or
card index in which it shall record the certificates issued . . .

The Convention also states that at the request of any interested
person, the authority which has issued the Apostille certificate
shall verify whether the particulars in the certificate correspond
with those in the register or card index. These provisions were
written when the Convention was concluded October 5, 1961,
and we appreciate that most U.S. states or other jurisdictions now
maintain electronic records. The Special Commission of the Hague
Conference specifically approved the use of electronic registries in
its conclusions of November 4, 2003:

“The Special Commission emphasized that the use of
information technology (IT) could have a positive impact on the
operation of the Convention, in particular through lowering costs
and increasing the efficiency of the creation and registration of
Apostilles.”

The Special Commission recommended that Apostilles conform
as closely as possible to the Model Certificate (available at http://
www.hcch.netle/conventions/text12e.btml). This is particularly
important where electronically or non-manually reproduced signa-
tures are used. In this respect, the Special Commission underlined
the important role that the register could play in resolving any
doubt concerning the authenticity of an Apostille.

* *

Form of an Apostille and how to Affix it

= * &

The Special Commission noted the variety of means for affixing
Apostilles to the public document. ... The Special Commission
stressed that Apostilles may not be refused in a State of production
on the grounds that they do not comply with that State’s national
formalities and modes of issuance.

Nevertheless, we must stress for you that as a practical matter,
many foreign courts expect to see Apostilles attached with a fair
degree of formality. To the extent that pre-printed Apostille allonges
are used, it is essential that you consider using special anti-fraud
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watermarked paper, stick-on gold seals, and/or wet signatures,
and that you employ a staple or grommet system that is fraud-
resistant. All Apostilles and allonges should be permanently affixed
to the public document by the state issuing authority and not by
the customer.

One practice of some U.S. states concerning numbering of
Apostilles has led to serious problems. The Convention requires
that all Apostilles must be numbered consecutively, with individual
numbers applied for each apostille issued. Group or bulk numbers
per customer rather than per document are not acceptable, and will
be rejected by many countries. Russia, in particular, has notified
the U.S. Department of State that it will not accept Apostilles that
are not individually numbered.

* * *

A message from Jeffrey D. Kovar, Assistant Legal Adviser
for Private International Law, responding to an inquiry from
a secretary of state of a state of the United States concern-
ing technical issues and retention period is excerpted
below. The full text of Mr. Kovar's message is available at
www.state.gov/s/l /c8183.htm.

In our experience, preparing the Apostille in the form of a
square at least 9 centimeters on each side, with each of the 10
specific elements fully filled out, should suffice.

We have found that U.S. states often have very different
approaches to preparing the Apostille. Many have had difficulties
with foreign officials rejecting their Apostilles—often because they
have not securely fastened the Apostille, or because they use laser-
printed seals and signatures, or do not otherwise use the traditional
square-sided box Apostille. While the Department has sought and
received official assurances from other Hague member states that
variations of these kinds do not violate the Convention and should
be permissible, the fact is that foreign officials are more likely to
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reject Apostilles as unfamiliar or potentially fraudulent the more
they diverge from the model. . ..

... We recommend that states all establish regular retention periods
of at least a few years, consistent with their other record retention
policies. Remember that the purpose of the retention is to be able
to respond to foreign officials if they query whether an Apostille
was actually issued for a particular document. We understand
that most U.S. states now use an electronic registry, and this has
been declared to be consistent with the Convention. Article 7 of
the convention requires the record to include “a) the number and
date of the certificate, b) the name of the person signing the public
document and the capacity in which he has acted, or in the case of
unsigned documents, the name of the authority which has affixed
the seal or stamp.”

b. Propriety of authenticating or legalizing certain documents

In a letter of July 8, 2004, Mr. Betancourt responded to
questions from state officials concerning “the propriety of
authenticating or legalizing certain notarized documents
related to citizenship, passports, immunity and allegiance,”
as excerpted below.

The full text of the letter is available at
www.state.gov/s/l /c8183.htm.

%

Interpretation of the Hague Legalization Convention and U.S.
obligations under that treaty:

The Apostille does not provide any form of immunity. It is
inappropriate to place the Apostille certificate on a document
that suggests that the Apostille has such an effect. Moreover, the
Apostille should not be placed on any document by state Secretaries
of State or Notary Public Administrators if the document is
intended for use in the United States or in a country not party to
the Hague Legalization Convention. . ..
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Citizenship, Allegiance and Sovereignty-related documents:

Documents concerning U.S. citizenship, allegiance to the United
States or any U.S. state or other jurisdiction, sovereignty, Actual
Notice of In Itinere Status and World Service Authority (or similar)
so called “citizenship” documents, have no force or validity, and
could be used for fraudulent purposes. Accordingly, the U.S.
Department of State Authentications Office and U.S. embassies
and consulates abroad have been instructed to refuse to provide
authentication or notarial services for such documents under the
refusal authority provided in 22 CFR 92.9 and 22 CFR 131.2.
The Department of State recommends that state Secretaries of
State and Notary Public Administrators refuse to notarize, authen-
ticate, or affix the Hague Apostille to such documents.

2. Hague Service Convention

By letter of March 12, 2004, Robert M. Hollis, Director, Office
of International Judicial Assistance, Civil Division, U.S.
Department of Justice, provided the views of the United States
on Article 3 of the Hague Convention on Service Abroad of
Judicial and Extrajudicial Documents in Civil or Commercial
Matters (“Hague Service Convention.”). The letter, re-
sponding to a request from the Ministry of Justice of the
Republic of Slovenia, addressed specifically “the competence
of private attorneys under U.S. domestic law to forward
service requests under this Convention to Central Authorities
of party states.”

* * *

Article 3 of the Hague Service Convention provides that a request
for service should be transmitted to the Central Authority of the
state addressed by the “authority or judicial officer competent
under the law of the State in which the documents originate.”
Under the domestic law of the United States this provision is
interpreted as authorizing an attorney as an officer of the court to

DOUC02 70 $ 19/4/06, 10:14 am



HEEERNT T T 1] £ H B 5 HEHEN

Consular and Judicial Assistance and Related Issues 71

execute the request. See Epstein & Snyder, International Litigation:
A Guide to Jurisdiction, Practice & Strategy, Sec. 4.04[1] (1994
Supp.). Specifically, the Federal Rules of Civil Procedure, which
govern procedural aspects of litigation within our federal courts,
provide in Rule 4(c), first, that “[t]he plaintiff is responsible for
service of a summons and complaint...” and second, that such
service “may be effected by any person who is not a party and
who is at least 18 years of age.” Rule 4(c) has been interpreted
as authorizing attorneys to forward service under Article 3 of
the Hague Service Convention. FRC International, Inc., v. Taifun
Feuerloschgeratebau und Vertriebs GmbH, 2002 WL 31086104
at 9 (N.D. Ohio, 2002); Marshhauser v. The Travellers Indemnity
Co., 145 F.R.D. 605 (S.D. Fla. 1992). In addition, many state
courts have similar provisions which make clear that attorneys
are competent to provide service in litigation. Beyond that, in the
United States attorneys representing parties in litigation are deemed
to be officers of the court, Holloway v. Arkansas, 435 U.S. 475
(1978), and, as such, come within the terms of Article 3. That
attorneys are authorized to forward requests for service under the
Hague Service Convention, is made further clear by Rule 4(h)(1)
of the Federal Rules of Civil Procedures, which specifically provides,
in part, that service upon individuals in a foreign country may be
effected “by any internationally agreed means reasonably calculated
to give notice, such as those means authorized by the Hague
Convention on the Service Abroad of Judicial and Extrajudicial
Documents. . ..”

Cross-references

International enforcement of child maintenance, Chapter 15.B.
Judicial assistance, Chapter 15.C.
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CHAPTER 3

International Criminal Law

A. EXTRADITION AND MUTUAL LEGAL ASSISTANCE TREATIES
AND RELATED ISSUES

1. U.S.-EU

On June 25, 2003, the United States and the European Union
signed agreements on extradition and mutual legal assist-
ance in criminal matters. See Digest 2003 at 135—-38. Those
agreements have not yet been transmitted for advice and
consent to ratification pending completion of negotiations to
bring bilateral extradition treaties and mutual legal assistance
treaties (“MLATs”) with affected countries into conformity
with the U.S-EU agreements. As of the end of 2004, imple-
menting instruments for both extradition treaties and MLATs
had been signed with the following countries: the Netherlands
(Sept. 29, 2004); France (Sept. 30, 2004); Sweden (Dec. 16,
2004); Finland (Dec. 16, 2004); Belgium (Dec. 16, 2004);
United Kingdom (Dec. 16, 2004); and Spain (Dec. 17, 2004).
It is anticipated that the implementing instruments will be
transmitted to the Senate for advice and consent to ratification
at the same time as the U.S.-EU agreements.

2. U.S.-UK Extradition Treaty

On April 19, 2004, President Bush transmitted to the Senate
for advice and consent to ratification the Extradition Treaty

73
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Between the United States of America and the United
Kingdom of Great Britain and Northern Ireland, and related
Exchanges of Letters, signed at Washington on March 31,
2003. S. Treaty Doc. No. 108-23 (2004). Once ratified, the
Treaty will replace both the 1972 Extradition Treaty and the
1985 Supplementary Treaty between the two countries. A
fact sheet prepared by the Department of State described
the new treaty and responded to questions raised about the
effect of certain changes.

The fact sheet, dated August 3, 2004, and excerpted below,
is available at www.state.gov/p/eur/rls/fs/34885.htm.

Article 2

Extraditable Offenses. Article 2(1) defines an offense as an
extraditable offense if the conduct on which the offense is based
is punishable under the laws in both States by deprivation of liberty
for a period of one year or more or by a more severe penalty. Use
of a pure “dual criminality” clause, rather than categories of
offenses listed in the Treaty plus other offenses that are listed in
relevant U.K. extradition law and are considered felonies under
U.S. law, as in the 1972 Extradition Treaty, obviates the need to
renegotiate or supplement the Treaty as additional offenses become
punishable under the laws in both States. Under the 1972 Extra-
dition Treaty, extradition is to be granted for offenses contained
in an annex to the Treaty. In addition, an offense is an extraditable
offense if the offense is defined as extraditable under U.K. law and
as a felony under U.S. law, and if the offense is punishable by
imprisonment or other form of detention for more than one year
or by the death penalty. As the old Treaty does, Article 2(2) of the
new Treaty further defines an extraditable offense as including an
attempt or a conspiracy to commit, participation in the commission
of, aiding or abetting, counseling or procuring the commission of,
or being an accessory before or after the fact to any offense described
in paragraph 1 of Article 2.

Regarding extraditable offenses, additional flexibility is
provided by Article 2(3), which provides that an offense shall be
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an extraditable offense (a) whether or not the laws in the
Requesting and Requested States place the offense within the
same category of offenses or describe the offense by the same
terminology; or (b) whether or not the offense is one for which
United States federal law requires the showing of such matters
as interstate transportation, or use of the mails or of other facilit-
ies affecting interstate or foreign commerce, such matters being
jurisdictional only. Regarding offenses committed outside the
territory of the Requesting State, Article 2(4) provides that
extradition shall be granted in accordance with the provisions
of the Treaty if the laws in the Requested State provide for the
punishment of such conduct committed outside its territory in
similar circumstances. If the laws in the Requested State do not
provide for the punishment of such conduct committed outside
of its territory in similar circumstances, the executive authority of
the Requested State, in its discretion, may grant extradition
provided that all other requirements of the Treaty are met.

Some critics have argued that the Treaty could interfere with
the ability of Americans to exercise their First Amendment
constitutional rights. In fact, a suspect can only be extradited if
the offense for which he is sought by the United Kingdom is an
offense punishable by one year or more (or by a more severe
penalty) under United States law. Assuming the hypothetical activ-
ity is protected by the First Amendment, the U.S. would be unable
to extradite a fugitive sought by the U.K. because the dual criminal-
ity requirement of the Treaty would not be met.

Article 4

Political and Military Offenses. This article sets forth bases
for the denial of extradition. As is customary in extradition treaties,
paragraph 1 provides that extradition shall not be granted if the
offense for which extradition is requested constitutes a political
offense.

Article 4(2) specifies seven categories of offenses that shall not
be considered to be political offenses: (a) an offense for which
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both Parties have the obligation pursuant to a multilateral inter-
national agreement to extradite the person sought or to submit
the case to their competent authorities for decision as to pro-
secution; (b) a murder or other violent crime against the person
of a Head of State of one of the Parties, or of a member of the
Head of State’s family; (c¢) murder, manslaughter, malicious
wounding, or inflicting grievous bodily harm; (d) an offense
involving kidnapping, abduction, or any form of unlawful deten-
tion, including the taking of a hostage; (e) placing or using, or
threatening the placement or use of, an explosive, incendiary,
or destructive device or firearm capable of endangering life, of
causing grievous bodily harm, or of causing substantial property
damage; (f) possession of an explosive, incendiary, or destructive
device capable of endangering life, of causing grievous bodily harm,
or of causing substantial property damage; and (g) an attempt or
a conspiracy to commit, participation in the commission of, aiding
or abetting, counseling or procuring the commission of, or being
an accessory before or after the fact to any of the foregoing offenses.

Article 4(3) requires that, notwithstanding the terms of
paragraph 2, extradition shall not be granted if the competent
authority of the Requested State determines that the request is
politically motivated. In the United States, the executive branch
is the competent authority for the purposes of the Article. Under
the 1985 Supplementary Treaty, the judicial branch has the auth-
ority to consider whether an extradition request is motivated by
a desire to punish the person sought on account of race, religion,
nationality, or political opinions, or if the person sought would
be subject to unfair treatment in U.K. courts or prisons after
extradition. Like all other modern extradition treaties, the new
Treaty grants the executive branch rather than the judiciary the
authority to determine whether a request is politically motivated.

Article 4(4) provides that the competent authority of the
Requested State may also refuse extradition for offenses under
military law that are not offenses under ordinary criminal law
(e.g., desertion). In the United States, the executive branch is the
competent authority for the purposes of the Article.

Critics have claimed the new Treaty threatens the due process
rights of Americans by eliminating the role of the courts in
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reviewing whether extradition should be denied because the offense
for which the fugitive is sought is a political offense. This criticism
confuses the “political offense” and “political motivation” pro-
visions in that Treaty. Under the new Treaty, as under the existing
treaty, U.S. courts will continue to assess whether an offense for
which extradition has been requested is a political offense. This
inquiry is undertaken when determining whether the offense for
which a Requesting State has sought a fugitive’s extradition
is an extraditable offense. In contrast, under the new Treaty, the
Executive Branch would determine whether an extradition request
is politically motivated.

This change makes the new treaty consistent with U.S. practice
with every other country around the world with which we have
an extradition treaty.

Article 6

Statute of Limitations. Article 6 provides that the decision by
the Requested State whether to grant the request for extradition
shall be made without regard to any statute of limitations in either
State.

Some critics have suggested that the language of this provision
effectively eliminates any statute of limitations. This is untrue; the
new Treaty does not eliminate the application of the statute of
limitations, for either the U.S. or the U.K. It does reserve deter-
mination on the issue of the statute of limitations to the courts
of the country where the criminal charges are pending. There is
nothing novel about this provision, which is found in several of
our other modern treaties: it states that the decision by the Requested
State whether to grant the request shall be made without regard to
the statute of limitations in either State. See, for example, U.S. extra-
dition treaties with Sri Lanka (Article 6); Cyprus (Article 7); and
the Eastern Caribbean States (Article 8).

A person extradited from the U.S. to the U.K. or to any of our
other treaty partners can always seek to have his or her prosecution
dismissed on the basis that it is time-barred in the state in which
he or she is being tried. The treaty does not change this right in
any respect.
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This kind of statute of limitations provision makes good sense
for U.S. law enforcement officials. The U.S. has experienced
difficulties with a provision in certain of our other extradition
treaties that permits the Requested State’s courts to consider the
Requesting State’s law regarding statutes of limitations. It generally
is very difficult for foreign courts to accurately analyze and apply
another country’s statutes of limitations.

Article 12

Provisional Arrest. Article 12 sets forth procedures and
describes the information that is required for the provisional arrest
and detention of the person sought, in an urgent situation, pending
presentation of the formal request for extradition. In particular,
Article 12(4) provides that if the Requested State’s executive
authority has not received the extradition request and supporting
documents required by Article 8 within sixty (60) days from the
date of provisional arrest, the person may be discharged from
custody. Article 12(5) explicitly provides that such a discharge
from custody shall not prejudice the subsequent re-arrest and
extradition of that person if the extradition request and supporting
documents are delivered at a later date.

Some individuals have expressed concern about this article.
However, provisional arrest under the new Treaty is no different
than the analogous provision in the existing Treaty or in any of
our other extradition treaties; all contemplate the use of “pro-
visional arrest” for no longer than 60 days, so that the Request-
ing State can prepare a full extradition package.

Further, this provision is consistent with the U.S. Constitution.
A foreign country seeking a fugitive’s arrest must, through its
documentation, demonstrate probable cause that the fugitive has
committed the offense for which he is sought before a U.S. court
may issue an arrest warrant for that fugitive.

* * *
Article 16

Seizure and Surrender of Property. Article 16 provides that
the Requested State may, to the extent permitted under its law,
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seize and surrender to the Requesting State all items and assets,
including proceeds, that are connected with the offense in respect
of which extradition is granted. Such items and assets may be
surrendered even if the extradition cannot be carried out due to
the death, disappearance, or escape of the person sought. The
Requested State may condition the surrender of the items upon
satisfactory assurances that the property will be returned to the
Requested State as soon as practicable. The Requested State may
also defer the surrender of such items if they are needed as evidence
in the Requested State.

Critics have suggested this article would permit the uncon-
stitutional seizure and transfer of assets to the United Kingdom.
In fact, there is nothing novel about this provision; it refers to
the Requested State’s ability to seize items and assets that are
connected with the offense for which the fugitive is sought and
transfer them to the Requesting State. This same concept is
contained in the existing Treaty and virtually all U.S. extradition
treaties. It is useful to law enforcement officials in some cases in
securing evidence related to the offense for which the fugitive
is sought.

Article 18

Rule of Specialty. Paragraph 1 provides, subject to specific
exceptions set forth in paragraph 3, that a person extradited under
the Treaty may not be detained, tried, or punished in the Request-
ing State except for: (a) Any offense for which extradition was
granted, or a differently denominated offense based on the same
facts as the offense for which extradition was granted, provided
such offense is extraditable, or is a lesser included offense; (b) any
offense committed after the extradition of the person; or (c) any
offense for which the executive authority of the Requested State
waives the rule of specialty and thereby consents to the person’s
detention, trial, or punishment. The treaty currently in force
does not contain such a provision for waiver of the rule of specialty,
and the preferred practice of States is not to waive the rule
of specialty unless there is a treaty provision authorizing them to
do so.
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Article 18(2) provides that a person extradited under the Treaty
may not be the subject of onward extradition or surrender for
any offense committed prior to the extradition to the Requesting
State unless the Requested State consents. The Treaty’s use of the
term “surrender” (the operable term in the Rome Statute of the
International Criminal Court) makes explicit that the United
Kingdom will not surrender to the ICC any person extradited by
the United States. The United Kingdom has recorded in a separate
letter its understanding that the Treaty continues the protection
implicit in the current treaty against surrender to the ICC of
fugitives extradited by the United States and states in its letter that
it will contest any request from the ICC for such surrender as
being inconsistent with Article 98(2) of the Rome Statute.

Under Article 18(3), these restrictions shall not prevent the
detention, trial, or punishment of an extradited person, or the
extradition of a person to a third State, if the extradited person
leaves the territory of the Requesting State after extradition and
voluntarily returns to it or fails to leave the territory of the
Requesting State within twenty (20) days of being free to do so.

Some critics have suggested that this article eliminates, in all
but name, the rule of specialty. In fact, the new Treaty’s rule
of specialty provisions are substantially the same as the parallel
provision in all of our modern extradition treaties. Fugitives can
only be tried for the charges for which they were extradited, absent
specific consent by the State that has extradited the fugitive. See,
for example, the United States’s extradition treaties with Korea
(Article 15); India (Article 17); and Poland (Article 19).

* * * %

Article 22

Application. Paragraph 1 makes the Treaty applicable to
offenses committed before as well as after the date of entry into
force. Under Article 22(2), the Treaty shall apply to the United
States of America and, in relation to the United Kingdom, to Great
Britain and Northern Ireland, the Channel Islands, the Isle of Man,
and to any territory for whose international relations the United
Kingdom is responsible and to which the Treaty has been extended
by agreement of the Parties. Article 22(3) provides that the
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application of the Treaty to any territory in respect of which
extension has been made in accordance with paragraph 2 may be
terminated by either State giving six months’ written notice to the
other through the diplomatic channel.

Pursuant to Article 22(4), a request by the United States for
the extradition of an offender who is found in any of the territories
to which this Treaty applies in accordance with paragraph 2 of
the Article may be made to the Governor or other competent
authority of that territory. A request on the part of any of the
territories to which this Treaty applies in accordance with
paragraph 2 of the Article for the extradition of an offender who
is found in the United States of America may be made to the
Government of the United States by the Governor or other com-
petent authority of that territory. This paragraph streamlines the
extradition procedures regarding requests to and from U.K.
territories, as such requests currently must go through the United
Kingdom’s central authority in London.

Contrary to the suggestion of some critics, there is nothing
novel about this retroactivity provision. Both the existing Treaty
(at Article XVI) and the new Treaty (at Article 22) permit extra-
dition for offenses committed prior to the date of entry into force
of the treaty. Indeed, this provision is contained in virtually all of
our extradition treaties and is needed by the U.S. law enforcement
community. See, for example, the United States’s extradition
treaties with Belgium (Article 20); Argentina (Article 22); and
France (Article 24).

It should be noted that this provision does not in any way
create criminal liability where none previously existed before and
therefore raises no ex post facto problems. Extradition is made
possible only for conduct that was criminalized at the time it was
committed.

Relationship of the New U.S.-U.K. Extradition Treaty to Other
International Obligations of the United States

Certain groups have raised questions about whether the new
U.S.-U.K. Extradition Treaty will place the United States in conflict
with certain other of its international obligations: specifically, its
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obligations under the International Convention on Civil and Political
Rights (the “ICCPR”) and the 1967 UN Refugees Protocol.

The ICCPR entered into force in late March 1976; both the
U.S. and the U.K. are parties to the Convention. Some critics have
suggested that, since the U.K. has derogated from its obligations
under Article 9 of the ICCPR, the U.S. would not be in compliance
with its ICCPR obligations if it extradited a fugitive to the U.K.
This is incorrect. Article 4 of the ICCPR specifically contemplates
derogation from obligations contained in the Treaty, with the
exception of certain Articles from which a State cannot derogate;
Article 9 of the ICCPR is not one of the Articles from which no
derogation is permitted.

In 1988, the U.K. formally notified other States Parties to the
ICCPR that, in accordance with Article 4(3), it found it necessary
to take and continue measures derogating in certain respects from
the U.K.’s obligations under Article 9(3) of the ICCPR. Further,
following September 11, 2001, the U.K. enacted new legislation
entitled the “Anti-Terrorism, Crime, and Security Act 2001,” which
addresses, among other issues, detentions. This new U.K. law
permits the Home Secretary to authorize the indefinite detention
without charge of suspected international terrorists. In short, U.K.
law regarding the detention of those suspected of involvement in
international terrorism has nothing to do with extradition or the
treatment of a fugitive who might be returned from the U.S. to
the U.K. to face trial or sentencing or to serve a sentence in the
U.K. By definition, if the U.K. is seeking extradition of a fugitive,
that person already has been charged with an offense in the U.K.

A second criticism that has been made regarding the new Treaty
is that it allegedly violates the asylum and non-refoulement pro-
visions of the 1967 UN Refugees Protocol, to which the U.S. is
a party. This, too, is incorrect. U.S. courts have long recognized
that asylum proceedings and extradition proceedings are two
distinct proceedings; in fact, U.S. courts often suspend asylum
proceedings until extradition proceedings are complete. The 1951
Convention Relating to the Status of Refugees (the “UN Refugee
Convention”), as well as U.S. law, provide that an individual may
be excluded when there is reason to believe that the individual has
committed a serious, non-political offense. Therefore, if the United
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States has decided to extradite to the U.K. a fugitive for whom the
U.K. has made an extradition request, that individual will, by
definition, be an individual reasonably suspected to have committed
a serious, non-political offense.

3. Claimed Reviewability of Secretary of State’s
Extradition Decision

a. Cornejo-Barreto v. Seifert

In 1998 the U.S. District Court for the Central District of
California denied a petition for habeas corpus alleging that an
extradition magistrate’s order certifying extraditability violated
Article 3 of the Torture Convention. Cornejo-Barreto v. Seifert,
SA CV-97-00843-AHS (C.D. Cal. Oct. 7, 1998). The district
court found that Article 3 is not self-executing and therefore
“does not give Cornejo-Barreto rights which are enforceable
in a judicial proceeding.” The court also found that “the rule
of non-inquiry in extradition cases has historically precluded
United States courts from inquiring into the possible treat-
ment of a fugitive, such as Cornejo-Barreto, if he is returned
to Mexico.” On appeal the U.S. Court of Appeals for the
Ninth Circuit affirmed denial of the petition but two of the
judges on that panel indicated in dicta that Cornejo-Barreto
could later seek review in federal district court if the Secretary
did decide to extradite him, relying on recently-enacted
legislation. Cornejo-Barreto v. Seifert, 218 F.3d 1004 (gth Cir.
2000). See Digest 2001 at 70-87.

The district court denied a second petition for habeas
corpus brought following the Secretary of State’s signing of
the surrender warrant, but stayed Cornejo-Barreto’s extradi-
tion pending appeal, SA CV 01-662 AHS (C.D. Cal. July 10,
2002). The Ninth Circuit affirmed in an opinion of August 16,
2004, finding that the Secretary of State’s determination was
not subject to judicial review. 379 F.3d 1075 (9th Cir. 2004).

In October 2004 the United States for the first time
learned of a possible statute of limitations problem with the
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underlying prosecution of Cornejo-Barreto in Baja California
Norte. In response to inquiries, on October 28, 2004, the
U.S. Department of Justice attaché in Mexico City received
a copy of an order dated September 24, 2004, issued by the
First District Judge for Penal Matters for Tijuana, Baja
California Norte, canceling the warrant and closing the case
because the state statute of limitations had run. He was
informed that no appeal of the dismissal of the arrest order
was possible. Given these facts, Mexican government rep-
resentatives indicated that the Government of Mexico would
withdraw its request for extradition.

On November 10, 2004, the United States filed a motion
with the Ninth Circuit to dismiss the case as moot and
to preserve the panel opinion of August 16, 2004. On
November 19, 2004, the Ninth Circuit, sitting en banc, granted
the motion to dismiss the appeal as moot. 389 F.3d 1307
(9th Cir. 2004). As to the two Ninth Circuit panel opinions,
however, the court vacated the opinion of August 16, 2004,
but denied the request to vacate other published opinions
in the case, thus leaving the opinion reported at 218 F.3d
1004 standing. At the end of 2004, the United States
continued to seek a different resolution of the disposition
of the two Ninth Circuit opinions.

Excerpts below from the brief filed by the United States
in the Ninth Circuit on May 20, 2004, set forth its view
that the Secretary of State’s extradition determination is
not judicially reviewable, a position with which the Ninth
Circuit agreed in its August decision. The full text of the
U.S. brief and the earlier U.S. supplemental brief filed with
the Ninth Circuit panel on March 3, 2004, are available at
www.state.gov/s/l /c8183.htm.

* * *

This Court has directed the parties to file simultaneous briefs
“setting forth their respective positions as to whether the case
should be reheard en banc.”
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Our short answer to the Court’s question is that we continue
to assert the position stated in our briefing: the panel to which this
case is currently assigned can affirm the district court’s judgment
of dismissal in the Government’s favor because petitioner’s attack
against the Secretary’s decision to extradite him to Mexico as a
murder suspect is not justiciable under the Rule of Non-Inquiry, a
doctrine applied by this Court and its sister Circuits. The contrary
discussion in a prior panel opinion from this Court is non-binding
obiter dictum, and should not be adopted by the current panel.
That dictum erroneously stated that, through the Foreign Affairs
Reform and Restructuring Act of 1988 (“the FARR Act”),
Congress for the first time provided that the courts can review
extradition determinations made by the Secretary concerning
the operation of foreign judicial systems, even though those
decisions are inextricably interwoven with delicate foreign affairs
considerations.

B. The Rule of Non-Inquiry for extradition cases is at the
heart of this case. This doctrine stems from Supreme Court
extradition precedent, is constitutionally based, and has been
applied many times by this Court and its sister Circuits to deny
habeas relief in attacks on extradition orders.

As this Court held in Lopez-Smith v. Hood, 121 F.3d 1322,
1327 (9th Cir. 1997), “under what is called the ‘rule of non-
inquiry’ in extradition law, courts in this country refrain from
examining the penal systems of requesting nations, leaving to the
Secretary of State determinations of whether the defendant is likely
to be treated humanely.” In Lopez-Smith, this Court refused to
grant a habeas writ to stop an extradition, despite the petitioner’s
contention that the legal procedures and punishment he faced in
Mexico after extradition were “antipathetic” to the Court’s “sense
of decency.” Id. at 1326. Instead, this Court applied the principle
that “an extraditing court will not inquire into the procedures or
treatment awaiting a surrendered fugitive in the requesting
country.” Ibid.

The Court so ruled even though Lopez-Smith contended that
he should not be extradited, despite the requisite judicial
certification of probable cause, because the Mexican legal system
was corrupt and would not treat him fairly. This Court firmly
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rejected those arguments: “Extradition is a matter of foreign policy
entirely within the discretion of the executive branch, except to the
extent that the statute interposes a judicial function.” Id. at 1326.

This Court added that, once an extradition certificate issues
from a judge, a fugitive could attempt to make a presentation to
the Secretary as to why actual surrender should be denied. “As for
whether the Secretary of State considers the material [showing cor-
ruption] against other considerations, that is a matter exclusively
within the discretion of the executive branch and not subject to
judicial review.” Id. at 1326.

This holding in Lopez-Smith came against the backdrop of
numerous rulings both by this Court and its sister Circuits denying
habeas petitions in light of the Rule of Non-Inquiry as applied
to extradition decisions by the Secretary. . ..

C. The Rule of Non-Inquiry ensures that the Judiciary and
the Executive remain within their appropriate respective domains
regarding extradition, a process fraught with foreign relations
considerations. As the record here demonstrates, extradition
determinations made by the Secretary in carrying out the FARR
Act and the Torture Convention can depend on a host of factors,
ranging from an evaluation of the requesting foreign state’s gov-
ernment and its degree of control over the various actors within
the foreign judicial system, to predictions about how the requesting
state is likely to act in actual practice in light of its past assurances
and behavior, and to assessments as to whether confidential dip-
lomacy or public pronouncements will best protect the interests of
the fugitive. These determinations are inherently discretionary and
intrinsically within the power to engage in delicate foreign relations.
Thus, the Secretary of State might decide to surrender a fugitive
whom he concludes is not likely to be tortured, to deny surrender
of a fugitive whom he thinks likely will be tortured, or to condition
extradition on the requesting foreign state’s provision of appropriate
assurances. The decision to seek assurances is made by the State
Department on a case-by-case basis. ER 182-86.

Not surprisingly, calculating the need for assurances, and the
reliability of assurances obtained, can involve sensitive and complex
judgments about the following: the identity, position, or other
information relating to the foreign official relaying the assurances
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to the State Department; political or legal developments in the
requesting country that would provide the needed context for the
assurances given; and the nature of diplomatic relations between
the United States and the requesting foreign state at that moment.
The State Department officials analyzing the relevant information
may also make difficult predictions regarding the requesting state’s
incentives and capacities to fulfill assurances given. ER 183-84.

Under such circumstances, judicial review of a decision by the
Secretary of State to extradite a particular individual would place
the federal courts in an unfamiliar and obviously inappropriate
position. For example, if the Secretary accepts the assurance of a
foreign government that, despite a history of human rights abuses
in that country, the person will not be tortured—thereby complying
with the policy of the FARR Act and the Torture Convention—a
district court or court of appeals could evaluate this decision only
by second-guessing the expert opinion of the State Department
that such an assurance can be trusted. It is difficult to contemplate
how judges would make such a prediction, lacking any ability to
communicate with the foreign state regarding subjects such as
assurances, or to weigh the current situation within that country.

E. Nevertheless, based on the dictum by the prior panel of
this Court, Cornejo-Barreto argues now that, in the FARR Act,
Congress took a significant legal leap and abrogated the Rule
of Non-Inquiry, thereby overriding that principle of law and sub-
stantially affecting the power of the Executive Branch in the foreign
relations realm. The prior panel majority had stated that, if the
Secretary later decided to proceed with Cornejo-Barreto’s
extradition, the latter could file a subsequent habeas action under
the Administrative Procedure Act, and the district court would
have jurisdiction over such a claim despite the Rule of Non-Inquiry.
Cornejo-Barreto, 218 F.3d at 1012-17.

F. Whether or not it is dictum, the opinion by the prior panel
on the Rule of Non-Inquiry is mistaken because, far from
demonstrating that Congress meant to accomplish a major
upheaval in extradition law, the FARR Act states explicitly that
it does mot create new avenues of judicial review concerning
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extradition decisions. Further, no other provision of the FARR
Act can possibly be read to accomplish the legal revolution that
Cornejo-Barreto says Congress wrought.

The relevant text of the FARR Act reads: “[N]otwithstanding
any other provision of law * * * nothing in this section shall be
construed as providing any court jurisdiction to consider or review
claims raised under the [Torture] Convention or this section * * *
except as part of the review of a final order of removal [in
immigration cases].” 8 U.S.C. § 1231 note, Sec. 2242(d).

This textual declaration establishes that Congress did not intend
to change the law and establish through the FARR Act judicial
review of extradition decisions. Accord H.R. Conf. Rep. No. 432,
105th Cong., 2nd Sess., at 150 (“The provision agreed to by the
conferees does not permit for judicial review of the regulations
or of most claims under the Convention”). And, neither Cornejo-
Barreto nor the prior panel of this Court pointed to any other part
of the statute that could possibly be seen as overruling the Rule of
Non-Inquiry and the numerous precedents of the various Circuits
applying it.

Furthermore, this Court ruled in Lopez-Smith that the courts
cannot second-guess extradition determinations by the Secretary
of State “except to the extent that the statute interposes a judicial
function.” 121 F.3d at 1326. Plainly, the FARR Act did not inter-
pose any new judicial function for extradition cases.

The Torture Convention itself also cannot serve as the source
of a cause of action for Cornejo-Barreto. See discussion at ER 40—
44 (original district court decision denying habeas petition). The
Senate expressly conditioned its consent to this treaty upon a
declaration “that the provisions of Articles 1 through 16 of the
Convention are not self-executing.” 136 Cong. Rec. S17486-01,
at 17492 (Oct. 27, 1990); S. Exec. Rep. No. 30, 101st Cong.,
2d Sess., 31 (1990). Such a non-self-executing treaty does not
confer any judicially enforceable rights upon a private party.
Whitney v. Robertson, 124 U.S. 190, 194 (1888) (if a treaty’s
“stipulations are not self-executing, they can only be enforced
pursuant to legislation to carry them into effect”).

Accordingly, the Senate’s declaration that Article 3 of the
Torture Convention was not “self-executing” establishes that, at
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the time of ratification, the Senate did not intend to create any
judicially enforceable rights.

G. As we have discussed, the Rule of Non-Inquiry is premised
in large part on the Executive’s exercise of its constitutional foreign
affairs powers. Therefore, this Court should not conclude that
Congress meant to supersede that legal principle in the absence of
a clear legislative statement establishing such an intent.

Our position here is in no way undermined by the fact that
this Court has indicated that the Rule of Non-Inquiry might
not apply if a fugitive would, upon extradition, “be subject to
procedures or punishment so antipathetic to a federal court’s
sense of decency.” Arnbjornsdottir-Mendler, 721 F.2d 679, 683
(9th Cir. 1983). In Lopez-Smith, 121 F.3d at 1326, this Court
described this language as “frequently quoted (but not followed)
dictum * * *.”

Further, even if this were the law in this Circuit, it would not
apply here because we are not arguing that the Secretary has the
authority to extradite a fugitive who is likely to be tortured. Thus,
this is not a situation in which the fugitive would likely be subject
to procedures and punishment so antipathetic to the Court’s sense
of decency.

Excerpts from the U.S. submission of November 10,
2004, set forth below, explain its views that the Ninth Circuit
opinion of August 16, 2004, holding that the Secretary of
State’s determination in an extradition case is not judicially
reviewable, should be preserved.

The full text of the U.S. submission is available at
www.state.gov/s/l /c8183.htm.

* >

To our knowledge, this set of facts raises a unique circumstance in
this Court’s jurisprudence. A prior panel of this Court issued a
published opinion in an earlier phase of the dispute, and another
panel subsequently held in a published opinion that the prior
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panel’s analysis of future possible district court jurisdiction if the
Secretary decided to extradite Cornejo-Barreto was dicta and was
incorrect. The second panel ruled that there was no jurisdiction
for a court to review the Secretary’s decision to extradite. The full
Court then decided to rehear the case en banc, and ordered that
the second panel opinion could not be cited, pending further
resolution of the case. Now, the case has become moot through
the continuing actions of the petitioner/appellant Cornejo-Barreto
and the operation of Mexican law.

In this circumstance, it would plainly be inequitable for the
Court not to vacate its order barring citation of the second panel
opinion. Otherwise, the matter will be left with the first published
panel opinion, much of which has now been labeled as incor-
rect dicta, and no further rulings that can be cited. This situation
would lead to the incorrect impression that this Court’s precedent
on the jurisdictional issue is settled in favor of district court
jurisdiction.

Accordingly, this Court should enter a new order allowing for
citation of the second published panel opinion, not as revealing
the established law of the Circuit, but so that parties in later cases
raising this issue will be able freely to describe the final outcome
of this litigation, and the current status of the jurisdictional issue
in this Circuit.

Alternatively, although we strongly favor the course of action
just proposed, the en banc Court could order that neither of the
prior published panel opinions can be cited, thereby leaving
the jurisdictional issue where it was before this litigation began.
Either of these options would be equitable and would avoid the
misleading implication that the legal question of jurisdiction has
been settled in this Court. Further, either option is in no way
unfair to Cornejo-Barreto, given that he has no continuing inter-
est in this matter. At present, there is no likelihood that he will
be the subject of later extradition proceedings, and the issue
of judicial power to review extradition determinations by the
Secretary of State is therefore of no judicially cognizable interest
to him.

DOuC03 90 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

DOuC03

International Criminal Law 91

b. Mironescu v. Costner

In Mironescu v. Costner, 345 F. Supp. 2d 538 (M.D.N.C. 2004),
a fugitive challenged a magistrate judge’s certification of extra-
ditability alleging a violation of Article 3 of the Torture Con-
vention. The court agreed with the magistrate judge’s finding
that the certification for extradition was valid and that the
extradition treaty between the United States and Romania
applied. As to reviewability, the court accepted the magistrate
judge’s view that the case was not currently reviewable but
rejected language concluding that Mironescu could refile his
petition following action by the Secretary of State. Excerpts
from the opinion follow (footnotes omitted).*

The magistrate judge also rejected Mironescu’s arguments that he
could not be extradited because he had been granted asylum, a question that
the district court did not discuss. In addition to addressing specific references
to asylum in the U.S.-Romania extradition treaty, the magistrate judge stated
as follows concerning the relationship between asylum and extradition:

[Tlhe language of the [Immigration and Naturalization Act
(“INA”)] does not, as Petitioner claims, bring Petitioner within the
scope of its protection against deportation. . . . Applying this statute
[8 U.S.C. § 1158] to prevent the extradition of Petitioner requires
the understanding that an alien, once granted an asylum, can never
be extradited—even if the crimes that he committed are not political
in nature. This understanding is supported neither by case law nor
by the practices of the United States. The statute clearly prevents
the Attorney General from removing or returning an alien who has
been granted an asylum: once granted an asylum, an alien is protected
rather than sent back. This statute says nothing about extradition,
which is based on criminal proceedings and governed by an entirely
different set of rules and practice. It is entirely inapplicable.
Individuals who have been granted an asylum are still eligible for
extradition for non-political crimes, just as even United States citizens
may be extradited for crimes committed in other countries with
whom we have extradition treaties.

See 345 F. Supp. 2d 538 (Recommendation of magistrate judge); see also
Mironescu v. Costner, 296 F. Supp. 2d 632, 638 n.6 (M.D.N.C. 2003).
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...[Tlhe Court agrees that within the narrow habeas review
allowed by the Fourth Circuit of extradition certification, no review
is presently allowed to consider Petitioner’s evidence of a violation
of Article 3 of the United Nations Convention Against Torture.
Rec. of U.S. Magistrate Judge Dixon at 8, citing to Prushinowski
v. Samples, 734 F.2d 1016, 1018 (4th Cir. 1984). . . .

Furthermore, the Court disagrees with and hereby rejects the
Magistrate Judge’s Recommendation, in so far as it goes beyond
the question presently before this Court, which is whether to accept
the Magistrate Judge’s certification of extradition. Magistrate Judge
Dixon ruled that Petitioner would be able to re-file his habeas
petition, after the Secretary of State makes a determination as to
whether to extradite Petitioner, on the question of whether the
Secretary’s determination violates Article 3 of the Convention
Against Torture. In making that recommendation, Magistrate Judge
Dixon relied primarily on Cornejo-Barreto v. Seifert, 218 F.3d 1004
(9th Cir. 2000), which was overturned by a panel of the Ninth
Circuit on August 16, 2004. Cornejo-Barreto v. Siefert, 379 F.3d
1075, 1088 (9th Cir. 2004) (holding that no habeas review after
the Secretary’s determination was allowable under the Rule of Non-
Inquiry). However, the second Cornejo-Barreto case has now itself
been vacated, as the Ninth Circuit has decided to take up the mat-
ter en banc. Cornejo-Barreto v. Seifert, 386 F.3d 938, 2004 WL
2377460 (9th Cir. 2004).

Additionally, Magistrate Judge Dixon also relied heavily on
the case of INS v. St. Cyr, 533 U.S. 289, 150 L.Ed.2d 347, 121 S.
Ct. 2271 (2001), for two other theories, constitutional avoidance
and strict constructionalism, to help decide the question of whether
the Secretary’s determination would be reviewable by this Court
as to Petitioner’s claim under the Convention Against Torture.
However, there is no authority that this Court could find that
allows St. Cyr to be applied in the context of extradition, as
opposed to deportation. . .. [T]he Court rejects that portion of
Magistrate Judge Dixon’s opinion that relies upon dicta from the
first Cornejo-Barreto. 218 F.3d 1004 (9th Cir. 2000).

Petitioner will be able to bring his humanitarian concerns to the
attention of the Secretary of State, who is charged with appro-
priately applying the Convention Against Torture, but this Court
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declines at this time to decide whether Petitioner can appropriately
seek habeas review after the Secretary’s determination.

However, this Court will explicitly hold, as Magistrate Judge
Dixon’s opinion did not, that the Secretary of State must notify
Petitioner of the issuance of the surrender warrant in order to give
Petitioner adequate time to decide whether to seek additional
habeas relief.

4. Mutual Legal Assistance Treaties

The Treaty Between the United States of America and the
Federal Republic of Germany on Mutual Legal Assistance in
Criminal Matters, signed at Washington on October 14, 2003,
with a related exchange of notes, was transmitted to the Senate
for advice and consent to ratification on November 16, 2004.
S. Treaty Doc. No. 108—27 (2004). The treaty is similar to a
number of bilateral treaties for this purpose entered into by the
United States in recent years. Excerpts below from the report
of the Department of State dated June 14, 2004, submitting
the treaty to the President for transmittal and included in
S. Treaty Doc. No. 108-27, address two unique aspects of
the treaty: special investigative techniques and conditions
that accommodate German data protection law and a special
regime for antitrust investigations. These provisions are
similar to those subsequently adopted in the U.S.-EU Treaty
on Mutual Legal Assistance in Criminal Matters.

The President: I have the honor to submit to you the Treaty
Between the United States of America and the Federal Republic
of Germany on Mutual Legal Assistance in Criminal Matters (“the
Treaty”), signed at Washington on October 14, 2003, and a related
exchange of notes. I recommend that the Treaty and exchange of
notes be transmitted to the Senate for its advice and consent to
ratification.
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Article 12 identifies three types of special investigative tech-
niques which may be utilized by the Parties, within their possib-
ilities and under the conditions prescribed by domestic law. These
are: telecommunications surveillance, undercover investigations,
and controlled deliveries. This MLAT marks the first occasion where
such techniques have been specifically recognized by the United
States as types of mutual legal assistance. The provision was in-
cluded at the request of the Federal Republic of Germany.

Article 15 addresses conditions in detail. Where the Requested
State could refuse assistance but instead offers it subject to con-
ditions that are accepted by the Requesting State, the latter is
bound to comply with the conditions. This Article also requires
the Requesting State not to use information or evidence obtained
under the Treaty for any purposes other than those for which it
was sought and granted, other than exceptions specified in para-
graph 3, without the prior consent of the Requested State.

The circumstances under which evidence or information
generally may be used without prior consent are: for other purposes
within the scope of assistance under the Treaty; for prevention of
a serious criminal offense; in non-criminal judicial or administrative
proceedings related to criminal matters; and to avert substantial
danger to public security. A Requested State may, however, speci-
fically exclude use for one of these purposes in a particular case.

Article 15(4) permits a Requesting State to disclose to a defend-
ant in a criminal proceeding evidence that may be exculpatory or
that relates to the truth and veracity of a prosecution witness.
The Requesting State is obliged to notify the Requested State in
advance of any such proposed disclosure. In addition, Article 15(35)
permits the use of information for any purpose once it has been
made public in the normal course of a criminal proceeding in
the Requesting State.

Article 16 provides a special rule for ensuring confidentiality
in the Requesting State of information or evidence received in
connection with an antitrust investigation or proceeding. Such
information is to receive the same degree of protection as evidence
obtained in the Requesting State itself, may be disclosed only to

DOuC03 94 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

DOuC03

International Criminal Law 95

persons or authorities competent for prosecuting antitrust offenses,
and may be used only in public court proceedings or judicial deci-
sions, absent consent to broader use.

= = &

B. INTERNATIONAL CRIMES
1. Hearing on Relevant Treaties

On June 17, 2004, the Senate Foreign Relations Committee
held a hearing on (1) the Inter-American Convention Against
Terrorism, (2) the Council of Europe Convention on Cyber-
crime, (3) the United Nations Convention against Trans-
national Organized Crime, and Supplementary Protocols on
Trafficking in Persons and Migrant Smuggling, and (4) the
Protocol of Amendment to the International Convention on
the Simplification and Harmonization of Customs Proced-
ures. Excerpts below from testimony by Samuel M. Witten,
Deputy Legal Adviser, U.S. Department of State, address the
first three of these. More detailed substantive information
concerning the instruments is provided in discussion of
transmittal documents in Digest 2002 at 112—17 (Terrorism
Convention (S. Treaty Doc. No. 107-18 (2002)); Digest 2003
at191—207 (Cybercrime Convention (S. Treaty Doc. No. 108—
11 (2003)) and B.4. below (Transnational Organized Crime Con-
vention and Protocols (S. Treaty Doc. No. 108—16 (2004)).
The customs agreement is discussed in Chapter 11.E.3.

The full texts of Mr. Witten’s testimony and the testimony
of Bruce Swartz, Deputy Assistant Attorney General, Criminal
Division, are available at www.state.gov/s/l /c8183.htm.

In recent years, the world community as a whole has had to
confront a rising tide of trans-border crime of many types. The
multilateral law enforcement conventions before you today reflect
that the United States has been working together with other
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countries—indeed, leading efforts—at the United Nations as well
as at regional organizations like the Council of Europe and the
Organization of American States, to improve our collective abil-
ities to prevent and punish terrorist crimes, computer crimes, and
organized crimes such as those involving the exploitation of
persons. They break new ground legally, and provide essential and
practical tools for international cooperation.

These law enforcement instruments are innovative in contain-
ing definitions of certain serious crimes—computer crime and traf-
ficking in persons, for example—on which there never previously
had been an international consensus. Now we not only agree col-
lectively on what constitutes such crimes, but also commit ourselves
to punish them comparably and to extradite fugitives and otherwise
assist in the investigation and prosecution of persons who commit
them.

These instruments also contain breakthroughs in methods for
providing and obtaining assistance to and from other countries.
The investigation of computer crimes, for instance, requires real-
time coordination in tracing electronic communications across
borders, and the Cybercrime Convention commits parties to do
just that. The Transnational Organized Crime Convention similarly
details procedures for mutual legal assistance that will be able to
function effectively without the need to resort solely to cumber-
some domestic law processes. And to ensure that fugitive terrorists
in our hemisphere are brought to justice, the OAS Terrorism
Convention eliminates the possibility that they could hide behind
assertions that their crimes are “political offenses.”

* * * &

THE INTER-AMERICAN CONVENTION AGAINST
TERRORISM

The Inter-American Convention Against Terrorism was nego-
tiated as a direct response to the attacks on the United States of
September 11, 2001. Within 10 days of the attacks, the foreign
ministers of the OAS member states endorsed the negotiation of a
regional convention against terrorism, and the resulting convention
was adopted by the OAS General Assembly and opened for
signature nine months later on June 3, 2002.
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Thirty-three OAS member states have signed the Convention,
which entered into force on July 10, 2003. As of last week, eight
states are party to the Convention, including Canada, Mexico,
Peru and Venezuela.

... Following the model of the 1999 International Convention
for the Suppression of Financing of Terrorism, the Convention
incorporates by reference the offenses set forth in ten counter-
terrorism instruments listed in Article 2 of the Convention to which
the United States is already a party. The cooperative measures
set forth in the rest of the convention will thus be available for a
wide-range of terrorism-related offenses, including hijackings,
bombings, attacks on diplomats, and the financing of terrorism. . . .

Parties are required under the Convention to “endeavor to
become a party” to these ten counter-terrorism instruments. In
addition to facilitating the implementation of the Convention, this
obligation also furthers the United States’ interest in securing the
broadest possible adherence to these instruments and advances
implementation of United Nations Security Council Resolution
1373, which calls upon states to become parties to these instru-
ments “as soon as possible.”

Existing Federal authority is sufficient to discharge our
obligations under this Convention, so no implementing legislation
is required. The State Department’s report on the Convention
recommended two Understandings, one relating to Article 10 and
the other relating to Article 15. Upon further review, we have
determined that the Understanding relating to Article 10 is unne-
cessary and we are therefore no longer recommending its inclusion
in the Senate’s resolution of advice and consent.

= = &

COUNCIL OF EUROPE CONVENTION ON CYBERCRIME
The Committee also has before it the Council of Europe
Convention on Cybercrime, the product of years of study and
work by experts from a wide range of countries. Although it was
negotiated in a European forum, the United States played a leading
role in its development.
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... The Convention was opened for signature—and was signed
by the United States—on November 23, 2001. As of last week, 38
countries have signed the Convention, and six have also ratified it.
The Convention will enter into force on July 1, 2004.

The Convention has three main parts, each of which provides
important law enforcement benefits for the United States. First, it
requires Parties to criminalize certain conduct related to compu-
ter systems. For example, Article 2 requires parties to criminalize
“illegal access” into computer systems, including activities known
as “hacking.” By requiring Parties to establish these kinds of
substantive offenses, the Convention will help deny safe havens
to criminals, including terrorists, who can cause damage to U.S.
interests from abroad using computer systems.

Second, it requires Parties to ensure that certain investigative
procedures are available to enable their domestic law enforcement
authorities to investigate cybercrime offenses effectively and obtain
electronic evidence (such as computer data) of crime. In this way,
the Convention will enhance the ability of foreign law enforcement
authorities to investigate crimes effectively and expeditiously,
including those committed by criminals against U.S. individuals,
U.S. government agencies, and other U.S. institutions and interests.

Third, in a manner analogous to other law enforcement treaties
to which the United States is a party, the Convention requires
Parties to provide each other broad international cooperation in
investigating computer-related crime and obtaining electronic
evidence, in addition to assisting the extradition of fugitives sought
for crimes identified under the Convention. It provides mechanisms
for U.S. law enforcement authorities to work cooperatively with
their foreign counterparts to trace the source of a computer attack
and, most importantly, to do so immediately when necessary,
24 hours a day, 7 days a week. The Convention would therefore
enhance the United States’ ability to receive, as well as render,
international cooperation in preventing, investigating, and pro-
secuting computer-related crime. Because such international coop-
eration is vitally important to our efforts to defend against cyber
attacks and generally improve global cybersecurity, support for
the Cybercrime Convention has been identified as a key initiative
in the 2003 National Strategy to Secure Cyberspace.
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The Convention would not require implementing legislation
for the United States. As discussed at length in the Secretary of
State’s report accompanying the transmittal of the Convention,
the Administration has recommended six reservations and four
declarations, all envisaged by the Convention itself, in connection
with this Convention. . ..

UNITED NATIONS CONVENTION AGAINST
TRANSNATIONAL ORGANIZED CRIME

The United Nations Convention against Transnational
Organized Crime (“TOC Convention”) is the first and only global
instrument designed specifically to combat the dangerous contem-
porary phenomenon of criminal groups operating internationally.
During the second half of the 1990’s, the United States and its G-
8 allies, concerned about the rapid spread of organized crime across
borders no longer frozen by Cold War geopolitics, recognized the
need for coordinated international action. The United Nations also
embraced the idea, and negotiations on the Convention took place
under UN auspices in 1999 and 2000. Developing and developed
countries from all regions participated actively, reflecting their
awareness of the serious threat transnational organized crime poses
to the effectiveness of their governments.

... The Convention has been in force since September 29,
2003. On June 28, the Parties to the TOC Convention will meet
collectively for the first time to elaborate procedures for promoting
and reviewing its implementation. The United States will participate
in this conference as a signatory but not yet a Party; the farther
along we are on the road to ratification, the more effective we can
be at the Conference of the Parties in ensuring that the Convention
is implemented in ways consistent with our own anticrime philo-
sophy and priorities.

The Convention focuses on the offenses that are characteristic
of transnational organized crime and on the key methods of
international cooperation for combating it. It is buttressed by three
protocols concentrating on particularly problematic manifestations
of transnational organized crime, all of which were negotiated
simultaneously with the main Convention. Two of these protocols,
on trafficking in persons and on alien smuggling, are before you
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today. Adherence to each of the protocols is optional. States can
only join the Protocols if they also join the main Convention,
because the protocols rely directly upon the cooperation and other
mechanisms set out in the Convention.

One of the Convention’s key achievements is to require Parties
to ensure that their national criminal laws meet the criteria set
forth in the Convention with respect to four offenses characteristic
of transnational organized crime—participation in an organized
criminal group, laundering of the proceeds of serious crime,
corruption of domestic public officials, and obstructing justice by
intimidating witnesses and justice and law enforcement officials.
Since the relevant U.S. criminal laws already provide for broad
and effective application in these areas, we can comply with the
Convention’s criminalization obligations without need for new
legislation. The value of these Convention provisions for the United
States is that they oblige other countries that have been slower to
react legislatively to the threat of transnational organized crime to
adopt new criminal laws in harmony with ours.

. [A] second important feature of the Convention is that it
provides a blueprint for international cooperation. Few global
criminal law conventions are so detailed and precise in setting out
mechanisms for extraditing fugitives and assisting foreign criminal
investigations and prosecutions. Many countries, particularly in the
developing world, lack existing bilateral extradition or mutual legal
assistance treaty relationships with one another, but now will be able
torely on this Convention to fill thatlegal gap for many serious crimes.

For the United States, the Convention will not create entirely
new extradition relationships, as we will continue to rely on our
extensive web of bilateral treaties for that purpose, but it will
broaden some of our older existing treaties by expanding their
scope to include the offenses described above. By contrast, we will
be able to use the Convention as a basis for new relationships
with countries with which we lack bilateral mutual legal assistance
treaties (MLATS), primarily those in parts of Asia, Africa, and the
Middle East. The Convention fully incorporates all the safeguard
provisions the U.S. insists upon in our bilateral MLATSs, and
thereby ensures that we may deny requests that are contrary to
our essential interests or are improperly motivated.
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Finally, the Convention is noteworthy for its capacity to adapt
to the many faces of transnational organized crime. It enables and
facilitates international cooperation not only for the specific
offenses it identifies, but also for serious crime generally that is
transnational in nature and involves an organized group. Such
groups operate for financial benefit, of course, but not always
exclusively. Terrorist groups are known to finance their activities
through the commission of offenses such as kidnapping, extortion,
and trafficking in persons or commodities. The TOC Convention
thus can open doors for the United States in securing the help of
other countries in investigating and prosecuting terrorist crimes.

The Administration has proposed several reservations and
understandings to the Convention and its two Protocols. With these
reservations and understandings, the Convention and the Protocols
will not require implementing legislation for the United States.

PROTOCOL TO PREVENT, SUPPRESS AND PUNISH
TRAFFICKING IN PERSONS, ESPECIALLY WOMEN
AND CHILDREN, SUPPLEMENTING THE UNITED
NATIONS CONVENTION AGAINST TRANSNATIONAL
ORGANIZED CRIME

The Committee is considering two protocols to the Trans-
national Organized Crime Convention as well. The Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, originally proposed and drafted by the
United States, has the potential to be a powerful international
law enforcement instrument, requiring countries to criminalize
trafficking and providing a broad framework for international
cooperation to prosecute traffickers, prevent trafficking, and protect
trafficking victims. . . . The Trafficking Protocol has been in force
since December 25, 2003.

... [Tlhe Trafficking Protocol, the first binding international
instrument to define the term “trafficking in persons,” creates obliga-
tions to make certain acts criminal. It also contains provisions
designed to protect the victims of trafficking and addressing preven-
tion, cooperation, and other measures.

I want to highlight some of the groundbreaking victim
protection provisions in this Protocol, which recognizes that
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protection of victims is as important as prosecuting traffickers.
In addition to requiring that victims are offered the possibility of
obtaining compensation, and that Parties facilitate and accept
the return of their nationals and permanent residents who are
trafficking victims, the Protocol calls on Parties to make available
to trafficking victims certain protections and assistance, including
protection of their privacy and physical safety, as well as provisions
for their physical, psychological, and social recovery. Similarly,
States Parties are to consider providing temporary or permanent
residency to victims of trafficking in appropriate cases. In recog-
nition of the fact that legal systems and available resources will
affect how States Parties implement these particular measures, the
Protocol includes language providing appropriate discretion and
flexibility.

With the reservations and understandings that have been
proposed by the Administration, the Protocol will not require
implementing legislation for the United States. In this connection,
the Trafficking Victims Protection Act of 2000 (“TVPA”) sets out
a comprehensive framework for protecting victims of trafficking
and combating trafficking in persons domestically and abroad. A
Cabinet-level interagency task force, chaired by the Secretary of
State, ensures the appropriate coordination and implementation
of the Administration’s anti-trafficking efforts.

PROTOCOL AGAINST THE SMUGGLING OF MIGRANTS
BY LAND, SEA AND AIR, SUPPLEMENTING THE
UNITED NATIONS CONVENTION AGAINST
TRANSNATIONAL ORGANIZED CRIME

The second protocol supplementing the Transnational
Organized Crime Convention is the Protocol against the Smuggling
of Migrants by Land, Sea and Air. The purposes of this protocol
are to prevent and combat the smuggling of migrants, and to
promote cooperation among States Parties to that end, while
protecting the rights of smuggled migrants. ... The Migrant
Smuggling Protocol has been in force since January 28, 2004.
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In the Migrant Smuggling Protocol, the Parties designed an
instrument that balances law enforcement provisions with
appropriate protection of the rights of smuggled migrants. . ..

Finally, the Migrant Smuggling Protocol encourages States
Parties to conclude bilateral or regional agreements or arrangements
to implement the Protocol. This was an important Article to the
United States, as we have bilateral migration agreements with a
number of countries.

2. Terrorism
a. State sponsors of terrorism

On October 7, 2004, Secretary of State Colin L. Powell
rescinded the designation of Iraq as a sponsor of terrorism,
as set forth below. Department of State Public Notice 4863,
69 Fed. Reg. 61,702 (Oct. 20, 2004). The six countries that
continue to be designated as state sponsors of terrorism
under § 6(j) of the Export Administration Act of 1979 (50
U.S.C. app. § 2405(j)) or § 620A of the Foreign Assistance
Act of 1961 (22 U.S.C. § 2371) and thus subject to sanctions
including prohibition of most foreign assistance are Cuba,
Iran, Libya, North Korea, Sudan, and Syria. See also c. below.

In accordance with Section 6(j) of the Export Administration
Act of 1979 (50 U.S.C. App. 2405(j)), I hereby rescind the
Determination of September 13, 1990 (Public Notice 1264) that
Iraq is a country which has repeatedly provided support for acts
of international terrorism. This action is a further step to cement
the partnership of the United States and Iraq in combating acts of
international terrorism, and is an act of symbolic importance to
the new Iraqi government. This rescission is appropriate although
nearly all the restrictions applicable to countries that have
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supported terrorism, including the application of 22 U.S.C.
1605(a)(7), were made inapplicable with respect to Iraq per-
manently in Presidential Directive No. 2003-23 of May 7, 2003,
pursuant to sec. 1503 of Pub. L. 108-11, and as affirmed in the
Conference Report for Pub. L. 108-106.

This rescission shall also satisfy the provisions of section
620A(c)(1) of the Foreign Assistance Act of 1961, Pub. L. 87-
195, as amended, and section 40(f)(1)(A) of the Arms Export
Control Act, Pub. L. 90-629, as amended.

On September 24, 2004, President Bush had issued
Presidential Determination No. 2004—52 as a Memorandum
for the Secretary of State, “Certification Permitting Rescission
of Iraq as a Sponsor of Terrorism.” 69 Fed. Reg. 58,793
(Sept. 30, 2004). President Bush certified:

(1) There has been a fundamental change in the leader-
ship and policies of the Government of Iraq;

(2) Irag’s government is not supporting acts of inter-
national terrorism; and

(3) Irag’s government has provided assurances that it will
not support acts of international terrorism in the future.

b. Security Council Resolution 1566

On October 8, 2004, the UN Security Council, acting under
Chapter VII of the UN Charter, adopted Resolution 1566. In
Resolution 1566, the Security Council, among other things:

1. Condemns in the strongest terms all acts of terrorism
irrespective of their motivation, whenever and by whom-
soever committed, as one of the most serious threats to
peace and security;

2. Calls upon States to cooperate fully in the fight
against terrorism, especially with those States where
or against whose citizens terrorist acts are committed,
in accordance with their obligations under international
law, in order to find, deny safe haven and bring to justice,
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on the basis of the principle to extradite or prosecute,
any person who supports, facilitates, participates or
attempts to participate in the financing, planning, pre-
paration or commission of terrorist acts or provides
safe havens;

3. Recalls that criminal acts, including against civilians,
committed with the intent to cause death or serious bodily
injury, or taking of hostages, with the purpose to provoke
a state of terror in the general public or in a group
of persons or particular persons, intimidate a population
or compel a government or an international organization
to do or to abstain from doing any act, which constitute
offences within the scope of and as defined in the interna-
tional conventions and protocols relating to terrorism, are
under no circumstances justifiable by considerations of a
political, philosophical, ideological, racial, ethnic, religious
or other similar nature, and calls upon all States to prevent
such acts and, if not prevented, to ensure that such acts
are punished by penalties consistent with their grave
nature.

In a statement to the Security Council, Ambassador John
C. Danforth, U.S. Representative to the United Nations,
explained the impetus for Resolution 1566 and the U.S.
vote in support of the resolution as well as consideration
of the possibility of drawing up a comprehensive list of
terrorists, as set forth below. The United States does not
regard Resolution 1566 as establishing a definition of
terrorism. Ambassador Danforth’s statement is available at
www.un.int/usa/o4_185.htm.

Here is the state of the world today.

Early last month, masked gunmen seized a school in Beslan,
Russia. They forced over a thousand children and their teachers
into a sweltering gymnasium with virtually no food or water.
They wired the gym with explosives. They terrorized the children,
shooting those who disobeyed them. After 52 hours, the terrorists
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detonated explosives. They shot children in the back who tried
to run away. In a ruthlessly executed operation, the terrorists
murdered more than 300 people, most of whom were children.

On September 30, in Baghdad, children gathered near the cer-
emony for the opening of a water treatment plant. They were
bunched together to get candy soldiers were handing out. Seeing
them bunched together, terrorists drove two explosive laden cars
into the midst of the children, detonated the cars and deliberately
murdered 34 children and seven adults. One hundred and thirty
other people, many of them children, were injured.

On October 1, in Pakistan a bombing at a Shiite mosque
killed dozens of worshippers. Just yesterday three terrorist bombs
exploded at tourist resorts in Egypt killing at least 35 people and
injuring 100. These people were on vacation. Rescuers are still
pulling them out of the rubble as I speak here today.

In each case, the terrorists believed they were acting in the
service of a cause. These were not random acts of violence. These
were cause driven acts of violence. Some say that such murders
of children are justified by quote, “root causes.”

Supporters of the murder of civilians sometimes say that these
are justifiable acts of national liberation or of self-determination.
Some claim that exploding bombs in the midst of children is in the
service of God. That is the ultimate blasphemy.

Mr. President, the most significant paragraph in the resolution
before us is paragraph 3. It states quite clearly, that the intentional
targeting of civilians for death or serious bodily injury are criminal
and never justifiable. It calls for states to punish those who target
civilians. We do this through our courts or pursuant to extradition
treaties. The resolution states that these acts of terror are never
justifiable, not by political or philosophical, or ideological, or racial,
or ethnic or religious reasons.

We emphasize that in addition to the acts described in
paragraph 3, there are other acts also terrorist acts that cannot be
justified by political, philosophical, ideological, racial, religious,
ethnic or similar considerations. Nothing in there should be con-
strued as creating any indication to the contrary. For example there
are terrorist acts covered by the existing terrorism conventions,
for which an element of intent is not required.
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Let me emphasize the precise issue by which we decided by
our vote, because for some there is an alternative to the principle
set forth in the resolution. The alternative position is that while
the deliberate massacre of innocents might often not be justifi-
able, sometimes it is. The alternative position is that some quote “root
causes” may, from time to time, justify terrorists in detonat-
ing bombs in crowds of children. The alternative position to the
resolution before us is to say that circumstances may be sufficient
to justify such terrorism. Such justification, the theory goes, might
include self-determination, national liberation or one’s own percep-
tion of the will of God.

The resolution, which we have adopted, states very simply
that the deliberate massacre of innocents is never justifiable in any
cause. Never.

Mr. President, either the terrorism is never justifiable or it
is sometimes justifiable. Either the massacre of innocents always
deserves punishment, or it is sometimes absolved from punishment.

Believing that the murder of civilians can never be justified, we
also agree that the working group should consider the possibility
of drawing up a comprehensive list of terrorists.

I congratulate the Russian Federation for putting this funda-
mental question of principle so squarely before the Council. We
have decided this question by our unanimous vote.

See also discussion of Resolution 1540, S/RES/1540
(2004), in Chapter 18.C.3., in which the Security Council
stated that it was “[g]ravely concerned by the threat of
terrorism and the risk that non-State actors . . . may acquire,
develop, traffic in or use nuclear, chemical and biological
weapons and their means of delivery. . ..”

c. Countries not cooperating fully

On May 12, 2004, Secretary of State Colin L. Powell
determined and certified to Congress, pursuant to section
40A of the Arms Export Control Act (22 U.S.C. § 2781),
and Executive Order 11958, that five countries were not
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cooperating fully with U.S. antiterrorism efforts: Cuba,
Iran, Libya, North Korea, and Syria. 69 Fed. Reg. 28,185
(May 18, 2004). Sudan, which had been determined pre-
viously to be not cooperating fully, was not so determined
in 2004, although sanctions remain by virtue of its desig-
nation as a state sponsor of terrorism. Secretary Powell
stated further:

| hereby notify that the decision to retain Libya on the
list of countries not fully cooperating with U.S. antiter-
rorism efforts comes in the context of an on-going and
comprehensive review of Libya’s record of support for
terrorism. While this process is not complete, Libya has
taken significant steps to repudiate its past support for
terrorism. When our review of Libya's overall record is
complete, we will be pleased to consult with the Congress
further.

See discussion of easing sanctions against Libya in
Chapter 16.B.1.

d. International cooperation
(1) Access to airline passenger name record data

The Bureau of Customs and Border Protection (“CBP”) of the
U.S. Department of Homeland Security (“DHS”) is authorized
under Pub. L. No. 107—71 to secure access to certain foreign
passenger name record (“PNR”) data originally collected
by airlines and airline reservation systems for commercial
purposes. Background information in the Federal Register
accompanying an interim implementing rule described the
relevant statutory requirements as follows:

On November 19, 2001, the President signed into law
the Aviation and Transportation Security Act (Act),
Public Law 107—71. Section 115 of that law amended 49
U.S.C. § 44909, to add a new paragraph (c) in order to
provide, in part, that, not later than 6o days after the
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date of enactment of the Act, each air carrier, foreign
and domestic, operating a passenger flight in foreign
air transportation to the United States must electro-
nically transmit to [CBP], in advance of the arrival of
the flight, a related passenger manifest and a crew
manifest containing certain required information per-
taining to the passengers and crew on the flight (49
U.S.C. § 44909(c)(1), (c)(2) and (c)(4)). Furthermore,
pursuant to 49 U.S.C. § 44909(c)(3), these carriers are
also required to make Passenger Name Record infor-
mation available to [CBP] upon request. The availability
of PNR information to [CBP] is necessary for purposes
of ensuring aviation safety and protecting national
security.

67 Fed. Reg. 42,710 (June 25, 2002).

In order to obtain access to PNR data from flights
originating within the European Union, the United States
and the EC reached a non-binding interim arrangement
in February 2003. This arrangement allowed CBP to access
certain PNR data collected by airlines subject to the EU
Data Protection Directive which, in the view of the EU, was
applicable to U.S. airlines operating in Europe as well as
EU-based carriers.

During 2004 the United States and the EC took
further steps to formalize this arrangement. The resulting
instruments include: (1) Undertakings of the Department of
Homeland Security Bureau of Customs and Border Protection
Regarding the Handling of Passenger Name Record Data
(“Undertakings”); (2) European Commission Decision of
May 17, 2004, on the adequate protection of personal data
contained in the PNR of air passengers transferred to the
United States’ Bureau of Customs and Border Protection,
2004 O.). (L 183) 84; and (3) Agreement Between the United
States of America and the European Community on the
Processing and Transfer of PNR Data by Air Carriers to the
United States Department of Homeland Security, Bureau of
Customs and Border Protection (signed May 28, 2004).
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The Federal Register notice publishing the text of the
Undertakings explained the relationship of the three instru-
ments as set forth below. 69 Fed. Reg. 41,543 (July 9, 2004).

On May 11, 2004, the Department of Homeland Security (DHS),
Customs and Border Protection (CBP) issued to the European
Union (EU) the document set forth below (the “Undertakings”).
These Undertakings contain a set of representations regarding
the manner in which CBP will handle certain Passenger Name
Record (PNR) data relating to flights between the United States
and EU member states, access to which is required under U.S. law
(49 US.C. 44909) and the implementing regulations (19 CFR
122.49b). These Undertakings provide the framework within which
the EU was able to approve several measures which the EU requires
to permit the transfer of such PNR data to CBP, consistent with
EU law. On May 17, 2004, the European Commission announced
that it had issued an “adequacy finding” for the transfer of such
PNR data to CBP, and a related international agreement was
also approved for execution by the European Council. DHS wishes
to provide the public with notice of the issuance of this document
upon which the EU has based these very important decisions.

* * *

Excerpts from the Undertakings follow
(most footnotes omitted).

In support of the plan of the European Commission (Commission)
to exercise the powers conferred on it by Article 25(6) of Directive
95/46/EC (the Directive) and to adopt a decision recognizing the
Department of Homeland Security Bureau of Customs and Border
Protection (CBP) as providing adequate protection for the purposes
of air carrier transfers of Passenger' Name Record (PNR) data

' For the purposes of these Undertakings, the terms “passenger” and

“passengers” shall include crew members.
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which may fall within the scope of the Directive, CBP undertakes
as follows:

Use of PNR Data by CBP

(2) Most data elements contained in PNR data can be obtained
by CBP upon examining a data subject’s airline ticket and other
travel documents pursuant to its normal border control authority,
but the ability to receive this data electronically will significantly
enhance CBP’s ability to facilitate bona fide travel and conduct
efficient and effective advance risk assessment of passengers.

(3) PNR data is used by CBP strictly for purposes of preventing
and combating: (1) Terrorism and related crimes; (2) other serious
crimes, including organized crime, that are transnational in nature;
and (3) flight from warrants or custody for the crimes described
above. Use of PNR data for these purposes permits CBP to focus
its resources on high risk concerns, thereby facilitating and
safeguarding bona fide travel.

Treatment of “Sensitive” Data

(9) CBP will not use “sensitive” data (i.e., personal data reveal-
ing racial or ethnic origin, political opinions, religious or philosoph-
ical beliefs, trade-union membership, and data concerning the health
or sex life of the individual) from the PNR, as described below.

(10) CBP will implement, with the least possible delay, an
automated system which filters and deletes certain “sensitive” PNR
codes and terms which CBP has identified in consultation with the
European Commission.

(11) Until such automated filters can be implemented CBP
represents that it does not and will not use “sensitive” PNR data
and will undertake to delete “sensitive” data from any discretionary
disclosure of PNR under paragraphs 28-34. (fn. omitted)

Method of Accessing PNR Data

(12) With regard to the PNR data which CBP accesses (or
receives) directly from the air carrier’s reservation systems for
purposes of identifying potential subjects for border examination,
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CBP personnel will only access (or receive) and use PNR data
concerning persons whose travel includes a flight into or out of*
the United States.

* %

CBP Treatment and Protection of PNR Data

(24) CBP treats PNR information regarding persons of any
nationality or country of residence as law enforcement sensitive,
confidential personal information of the data subject, and con-
fidential commercial information of the air carrier, and, therefore,
would not make disclosures of such data to the public, except as
in accordance with these Undertakings or as otherwise required
by law.

(25) Public disclosure of PNR data is generally governed by
the Freedom of Information Act (FOIA) (title 5, United States
Code, section 552) which permits any person (regardless of
nationality or country of residence) access to a U.S. Federal agency’s
records, except to the extent such records (or a portion thereof)
are protected from public disclosure by an applicable exemption
under the FOIA. Among its exemptions, the FOIA permits an
agency to withhold a record (or a portion thereof) from disclosure
where the information is confidential commercial information,
where disclosure of the information would constitute a clearly
unwarranted invasion of personal privacy, or where the informa-
tion is compiled for law enforcement purposes, to the extent that
disclosure may reasonably be expected to constitute an unwar-
ranted invasion of personal privacy (title 5, United States Code,
sections 552(b)(4), (6), (7)(C)).

(26) CBP regulations (title 19, Code of Federal Regulations,
§ 103.12), which govern the processing of requests for informa-
tion (such as PNR data) pursuant to the FOIA, specifically provide
that (subject to certain limited exceptions in the case of requests
by the data subject) the disclosure requirements of the FOIA are
not applicable to CBP records relating to: (1) Confidential com-
mercial information; (2) material involving personal privacy where

*  This would include persons transiting through the United States.
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the disclosure would constitute a clearly unwarranted invasion of
personal privacy; and (3) information compiled for law enforce-
ment purposes, where disclosure could reasonably be expected to
constitute an unwarranted invasion of personal privacy.’

(27) CBP will take the position in connection with any
administrative or judicial proceeding arising out of a FOIA request
for PNR information accessed from air carriers, that such records
are exempt from disclosure under the FOIA.

Transfer of PNR Data to Other Government Authorities

(28) With the exception of transfers between CBP and TSA
pursuant to paragraph 8 herein, Department of Homeland Security
(DHS) components will be treated as “third agencies”, subject to
the same rules and conditions for sharing of PNR data as other
government authorities outside DHS.

(33) Persons employed by such Designated Authorities who
without appropriate authorization disclose PNR data, may be liable
for criminal sanctions (title 18, United States Code, sections 641,
1030, 1905).

(34) No statement herein shall impede the use or disclosure of
PNR data to relevant government authorities, where such disclosure
is necessary for the protection of the vital interests of the data sub-
ject or of other persons, in particular as regards significant health
risks. Disclosures for these purposes will be subject to the same
conditions for transfers set forth in paragraphs 31 and 32 of these
Undertakings.

(35) No statement in these Undertakings shall impede the use
or disclosure of PNR data in any criminal judicial proceedings or
as otherwise required by law. CBP will advise the European
Commission regarding the passage of any U.S. legislation which
materially affects the statements made in these Undertakings.

Notice, Access and Opportunities for Redress for PNR Data Subjects

® CBP would invoke these exemptions uniformly, without regard to

the nationality or country of residence of the subject of the data.
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(36) CBP will provide information to the traveling public
regarding the PNR requirement and the issues associated with its
use (i.e., general information regarding the authority under which
the data is collected, the purpose for the collection, protection of
the data, data sharing, the identity of the responsible official, pro-
cedures available for redress and contact information for persons
with questions or concerns, etc., for posting on CBP’s Web site, in
travel pamphlets, etc.).

(37) Requests by the data subject (also known as “first party
requesters”) to receive a copy of PNR data contained in CBP
databases regarding the data subject are processed under the
Freedom of Information Act (FOIA). ...

* * *

Compliance Issues

(43) CBP, in conjunction with DHS, undertakes to conduct
once a year, or more often if agreed by the parties, a joint review
with the European Commission assisted as appropriate by repres-
entatives of European law enforcement authorities and/or author-
ities of the Member States of the European Union, (fn. omitted) on
the implementation of these Undertakings, with a view to mutually
contributing to the effective operation of the processes described in
these Undertakings.

(44) CBP will issue regulations, directives or other policy docu-
ments incorporating the statements herein, to ensure compliance
with these Undertakings by CBP officers, employees and con-
tractors. As indicated herein, failure of CBP officers, employees and
contractors to abide by CBP’s policies incorporated therein may
result in strict disciplinary measures being taken, and criminal
sanctions, as applicable.

Reciprocity

(45) In the event that an airline passenger identification system
is implemented in the European Union which requires air carriers
to provide authorities with access to PNR data for persons whose
current travel itinerary includes a flight to or from the European
Union, CBP shall, strictly on the basis of reciprocity, encourage
U.S.-based airlines to cooperate.
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Review and Termination of Undertakings

(46) These Undertakings shall apply for a term of three years
and six months (3.5 years), beginning on the date upon which an
agreement enters into force between the United States and the
European Community, authorizing the processing of PNR data by
air carriers for purposes of transferring such data to CBP, in accord-
ance with the Directive. After these Undertakings have been in
effect for two years and six months (2.5 years), CBP, in conjunc-
tion with DHS, will initiate discussions with the Commission with
the goal of extending the Undertakings and any supporting arrange-
ments, upon mutually acceptable terms. If no mutually acceptable
arrangement can be concluded prior to the expiration date of these
Undertakings, the Undertakings will cease to be in effect.

No Private Right or Precedent Created

(47) These Undertakings do not create or confer any right or
benefit on any person or party, private or public.

(48) The provisions of these Undertakings shall not constitute
a precedent for any future discussions with the European Com-
mission, the European Union, any related entity, or any third State
regarding the transfer of any form of data.

The EC Decision of May 17, 2004, concluded that “[f]or
the purposes of Article 25(2) of Directive 95/46/EC [relating
to data protection], the United States’ Bureau of Customs
and Border Protection (CBP) is considered as providing an
adequate level of protection for PNR data transferred from
the Community concerning flights to or from the U.S., in
accordance with the Undertakings set out in Annex I.”

The Agreement Between the United States of America
and the European Community on the Processing and Transfer
of PNR Data by Air Carriers to the United States Department
of Homeland Security, Bureau of Customs and Border Protec-
tion provides the EC with the legal basis to authorize airlines
and reservation systems to collect and process PNR data for
the purpose of providing it to U.S. agencies, and to authorize
U.S. access to such data when located within EU territory. It
was signed for the United States by Secretary of Homeland
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Security Tom Ridge on May 28, 2004. The text of the agree-
ment, which is an executive agreement effective upon signature,
is available at www.state.gov/s/l/c8183.htm.

(2) U.S.-EU Summit

On June 26, meeting at Dromoland Castle in Shannon,
Ireland, President Bush, Prime Minister of Ireland Bertie
Ahern, and President of the European Commission Romano
Prodi, issued the U.S.-EU Declaration on Combating Terrorism.
Excerpts below include two of the seven articles of the
declaration.

The full text of the declaration is available at
www.whitehouse.gov/news/releases/2004/06/20040626-5.html.
See also fact sheet issued by the White House on the same
date at www.whitehouse.gov/news/releases/2004/06/
20040626-13.html.

Since the attacks of 11 September 2001, the United States and the
European Union have been working together closely to combat
the threat of terrorism. In the aftermath of the attacks on Madrid
on 11 March 2004, the European Council adopted a Declaration
on Combating Terrorism, reinforcing its determination to prevent
and fight terrorism. Today we have renewed our commitment to
further developing our cooperation against terrorism within the
framework of the New Transatlantic Agenda, while recognising
the contributions of the G-8 Secure and Facilitated International
Travel Initiative.

We remain determined to work together to combat terrorism
while sharing a commitment to protect and respect human rights,
fundamental freedoms, and the rule of law on which our societies
are founded and which terrorism seeks to destroy.

On that basis, the U.S., the EU, and, as appropriate, its Member
States, will take forward work on counterterrorism, in keeping
with the following objectives, through dialogue and action at all
levels:
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1. We will work together to deepen the international consensus
and enhance international efforts to combat terrorism.

1.1 We will support the key role of the United Nations, its
General Assembly, and the work of the Security Council. We will
work closely with the UN Counter-Terrorism Committee (CTC).
We will also contribute to the Global Programme of the United
Nations on Drugs and Crime.

1.2 We will work to ensure universal adherence to, and full
implementation of, the United Nations Conventions on terrorism.
Likewise, we will press for full implementation by all U.N. Member
States of all relevant U.N. Resolutions, including 1373 and 1267
and all subsequent amending Resolutions.

2. We reaffirm our total commitment to prevent access by
terrorists to financial and other economic resources.

2.1 We will actively support the work of the Financial Action
Task Force (FATF) on all issues regarding the financing of
terrorism. In particular, we will work to ensure that EU and
national legal frameworks are fully adapted to the FATF’s eight
special recommendations and Interpretive Notes on terrorist
financing.

2.2 We will ensure the effectiveness of our asset freezing and
transaction blocking laws and regulations, by implementing con-
crete steps to ensure full and effective implementation of all relevant
provisions of UNSCR Resolution 1373.

2.3 We will ensure that internal processes are in place for
reviewing proposals for designation, based on thorough and timely
consideration of serious and credible evidence, providing a reason-
able basis to indicate that such entities or individuals are support-
ing or financing terrorist activity or a previously designated entity
or individual.

2.4 We will strengthen measures to protect against the abuse
of formal and informal financial institutions, including through
the regulation of alternative remittance systems, wire transfers,
and cash couriers, as well as of trans-border cash movements. We
will review the regulation of the non-profit sector to ensure that it
cannot be misused by terrorist organisations or those who seek to
finance such organisations. We will keep these questions under
active review.
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2.5 We will take the necessary steps, in accordance with appro-
priate procedures and criteria, to ensure that terrorist groups cannot
evade the consequences of designation by renaming themselves or
hiding behind front organisations.

2.6 We will work to ensure effective implementation of our
respective criminal legislation and relevant provisions outlawing
the support to designated names.

2.7 We will provide public access to consolidated lists in our
respective jurisdictions of all persons and entities subject to asset
freezing mechanisms of the EU and the U.S. We will also promote
awareness within the financial sector, the non-profit sector and
the general public of the threat posed by terrorist financing and of
responsibilities under relevant anti-terrorist financing legislation
and regulation.

2.8 We will seek ways to identify adequate national coor-
dination mechanisms to respond to queries on asset freezing
regimes.

2.9 We will work to promote safe harbour provisions at a
national level to protect government or private sector employees
from personal liability for reporting, in good faith, suspicious
transactions linked to terrorist financing.

2.10 Once we have designated an organisation, we will ensure
that appropriate enforcement agencies or bodies analyse trans-
actions of all accounts of the organisation. We will explore
mechanisms for sharing the results of our analysis.

2.11 We will have a regular dialogue on Terrorist Financing.

(3) UN terrorism committees
(i) Counter-Terrorism Committee

On July 19, 2004, John C. Danforth, U.S. Permanent
Representative to the United Nations, addressed a meeting
of the Security Council concerning the work as well as re-
structuring of the Counter-Terrorism Committee (“CTC"),
established by UN Security Resolution 1373 (2001). In
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commenting on a newly-created Counter-Terrorism Executive
Directorate (“CTED”), Ambassador Danforth stated:

The Council established the CTED to strengthen the CTC
and provide it with additional tools and resources. Now
we must work to ensure that the CTED becomes opera-
tional as quickly as possible. The CTED will enable the
CTC to be more proactive, to reach out in different ways
to States and organizations and to encourage more of
them to become full partners on the counter-terrorism
team. Through field visits to different States, it will be able
to help the CTC assess on-the-ground efforts to imple-
ment the provisions of resolution 1373 (2001), thus moving
beyond the current focus on written reports. This is essen-
tial if the CTC eventually hopes to gather enough informa-
tion to determine which States are in compliance with
the resolution.

Ambassador Danforth’s statement is available at
www.un.int/usa/o4_133.htm [and in U.N. Doc. S/PV.5006 at 5].

On October 19, 2004, Nicholas Rostow, U.S. Legal
Counselor, U.S. Mission to the United Nations, addressed
the Security Council on the work of the CTC. As to the recent
restructuring efforts, Mr. Rostow stated:

The United States is pleased to see that the revitalization
of the CTC is nearing its final stages....An effective
Executive Directorate lies at the heart of improving the
CTC's ability to monitor States’ efforts to implement
their obligations under Security Council resolution 1373,
to identify gaps in States’ capacities, and to work with
assistance providers to fill these gaps. We encourage
States to take advantage of this opportunity and to reach
out and invite Executive Director [of the new Counter-
Terrorism Executive Directorate] Rupérez and his col-
leagues to visit.

Mr. Rostow also stressed the importance of international
cooperation in the fight against terrorism consistent with
Resolution 1566, as excerpted below.
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The full text of Mr. Rostow’s remarks is available at
www.un.int/usa/o4_197.htm. See also press statement
by Department of State Spokesman Richard Boucher,
released March 29, 2004, concerning U.S. support for
UNSCR 1535 authorizing the restructuring of the UN
Counter-Terrorism Committee’s staff, available at
www.state.gov/r/pa/prs/ps/2004/30899.htm, and statement
by Susan Moore, U.S. Senior Adviser, October 19, 2004,
available at www.un.int/usa/o4_199.htm.

Strong UN resolutions and statements from the floor condemning
terrorism and pledging action are meaningful only if they are
followed up with action by all States. Only through concerted and
coordinated action will we win the war on terrorism. To this end,
my delegation calls upon all States and organizations to look at
what they have done to contribute to the fight against terrorism
and see where they can do more. The Counter-Terrorism Com-
mittee must do the same. . ..

Despite the repeated calls by the General Assembly and the
Security Council for States to join the 12 international terrorism
instruments, only 57 States are parties to all 12 and 47 are parties
to six or fewer of these instruments. Given that these conventions
help facilitate cooperation among States to fight terrorism, no one
should be satisfied with the current participation levels. We can
and must do better. Resources exist to help. We encourage States
to take advantage of these resources, including the facilities of the
Terrorism Prevention Branch in Vienna. For those States that are
party to a regional terrorism convention but not yet parties to all
of the 12 international instruments, we reiterate what the Council
said in resolution 1566: joining regional conventions cannot be
viewed as an alternative to joining the international ones.

Some regional conventions would seem to justify attacks against
civilians, depending on the political, philosophical, ideological,
racial, or ethnic motivation of the perpetrators. This is not only
contrary to the text and spirit of resolution 1566, but also to the
work of the Counter-Terrorism Committee as well. In Resolution
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1566, this Council unanimously endorsed the proposition that the
deliberate targeting of civilians is simply unjustifiable in any cause.
Until everyone accepts this proposition, we shall not see truly
universal collaboration against terrorism. Indeed, we shall not see
the end of terrorism.

(ii) 1267 Committee

On December 17, 2004, Stuart W. Holliday, Alternate U.S.
Representative in the United Nations for Special Political
Affairs, addressed the Security Council on the work of
the committee established pursuant to Resolution 1267
(1999) (“1267 Committee”). Ambassador Holliday's remarks,
excerpted below, are available in full at www.un.int/usa/
04_288.htm andin U.N.Doc. S/PV.5104 at 14; see also U.N. Doc.
S PV.4892 at 7 and S/PV.4976 at 9.

Identifying, tracing and freezing Al Qaeda assets is not going to
get easier. Existing measures contained in resolution 1526 (2004)
must be strengthened, tightened and further refined. Resolution
1526 (2004), in paragraph 1, targets those associated with Al Qaeda
and the Taliban. Member States’ efforts need to be redoubled to
identify those associations and, quite simply, to bring more nom-
inations for listing before the Committee.

My Government has another concern that has been raised
before in this forum. When this solemn body invokes Chapter VII
of the Charter in response to threats against international peace
and security, there can be no satisfactory outcome by member States
other than complete compliance in implementing the measures
authorized by the Security Council. The monitoring team’s analytic
efforts continue to show that not all States are fulfilling their
obligations under resolution 1526 (2004), nor are they adhering
to mandated reporting requirements. In addition, the team has
noted that the quality of reports is wide-ranging and, in the most
extreme cases, unhelpful.
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In cases in which States are capable of but appear to be un-
willing to press the fight and cause discomfort to Al Qaeda, further
Committee investigation and, quite possibly, Council action are
warranted. I am referring to cases in which States are both non-
compliant or insufficiently compliant with resolution 1455 (2003)
and are also listed by the Organisation for Economic Cooperation
and Development’s Financial Action Task Force as being non-
cooperative. While those are not the only candidates for further
careful review by the Committee, they represent an obvious focus
for additional attention. To get that far in deliberations, however,
we will need even more work from the Monitoring Team and very
clear outcomes from its analysis. Additional intensified Committee
efforts need to move in that direction. The delegation of the United
States is committed to achieving concrete results.

e. U.S. actions against terrorist financing

(1) Terrorist Exclusion List

On April 29, 2004, Secretary of State Colin L. Powell
designated ten additional groups as terrorist organizations
for immigration purposes and thereby added them to the
so-called Terrorist Exclusion List (“TEL”). A press release of
that date explaining the designations and their effect is
excerpted below.

As part of ongoing U.S. efforts against terrorism, Secretary of
State Colin L. Powell has designated ten additional groups as
terrorist organizations for immigration purposes, thus placing
them on the so-called terrorist exclusion list. He made these
designations, which take effect today, pursuant to the authority
of section 212(a)(3)(B)(vi)(II) of the Immigration and Nationality
Act, and in consultation with the Attorney General and the
Secretary of Homeland Security.
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As a result of these designations, the U.S. Government excludes
members and those providing material support to such entities
from the United States. These designations will also facilitate U.S.
fulfillment of its United Nations obligation under UN Security
Council Resolution 1373 to prevent the movement of terrorists or
terrorist groups by effective border controls.

All these organizations previously had been designated by the
Secretary or Deputy Secretary under Executive Order 13224 (on
terrorist financing). The intention of the TEL designations was to
complement with travel restrictions the assets freeze imposed on

these organizations as a result of their designations pursuant to
E.O. 13224.

The full text of the press release, including the names
of the ten new designees as well as the addition of aliases
for certain groups already designated, is available at
www.state.gov/r/pa/prs/ps/2004/31943.htm. See updated fact
sheet issued by the Department of State on December 29,
2004, explaining the function and effect of the TEL, and
listing organizations designated as of that date, available at
www.state.gov/s/ct/rls /fs/2004/32678.htm; see also Digest 2002
at 102-04.

(2) Legislative amendments and related litigation

The Intelligence Reform and Terrorism Prevention Act of
2004 (“IRTPA”), Pub. L. No. 108—458, 118 Stat. 3638, enacted
December 17, 2004, among other things amended provisions
criminalizing the provision of material support to terrorists
and terrorist organizations, 18 U.S.C. §§ 2339A and 2339B
(originally enacted in the Antiterrorism and Effective Death
Penalty Act (“AEDPA”). Section 2339A criminalizes the pro-
vision of material support or resources knowing or intending
that they are to be used in connection with a violation of
specified crimes of terrorism, such as a bombing plot, while

DOuC03 128 $ 9/2/06, 13:58



HEEERNT T T 1] o H B 5 HEHEN

124  DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAWwW

§ 2339B criminalizes the knowing provision of material sup-
port or resources to a foreign terrorist organization such as
al Qaeda or Hamas that has been designated as such under
8 U.S.C. § 1189. The amendments expire as of December 31,
2006.

Section 6603(b) of the IRTPA amended § 2339A(b) to
expand the definition of “material support or resources.” That
definition also now specifies that the provision of “personnel”
includes providing oneself, and definitions of “training” and
“expert advice and or assistance” were added. As amended,
§ 2339A(b) provides:

(1) the term “material support or resources” means any
property, tangible or intangible, or service, including
currency or monetary instruments or financial securities,
financial services, lodging, training, expert advice or assist-
ance, safehouses, false documentation or identification,
communications equipment, facilities, weapons, lethal
substances, explosives, personnel (1 or more individuals
who may be orinclude oneself), and transportation, except
medicine or religious materials;

(2) the term “training” means instruction or teaching
designed to impart a specific skill, as opposed to general
knowledge; and

(3) the term “expert advice or assistance” means
advice or assistance derived from scientific, technical or
other specialized knowledge.

Section 2339B was amended in several ways. First, as
amended, § 2339B(a) (1) now provides that in order to satisfy
the statute’s knowledge requirement, a person may either
have knowledge (as provided under the statute in the past)
that the organization is a designated terrorist organization
or (as provided by the amendment) that the organization has
engaged or engages in terrorism. Second, the jurisdictional
basis for material support charges was expanded by adding
a new subsection (1) to § 2339B(d), as follows:

(d) Extraterritorial jurisdiction.

DOuC03 124 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

International Criminal Law 125

(1) In general. There is jurisdiction over an offense
under subsection (a) if—

(A) an offender is a national of the United States
(as defined in section 101(a) (22) of the Immigration and
Nationality Act (8 U.S.C. 1101(a) (22))) or an alien lawfully
admitted for permanent residence in the United States
(as defined in section 101(a) (20) of the Immigration and
Nationality Act (8 U.S.C. 1101(a)(20)));

(B) an offender is a stateless person whose habitual
residence is in the United States;

(C) after the conduct required for the offense occurs
an offender is brought into or found in the United States,
even if the conduct required for the offense occurs outside
the United States;

(D) the offense occurs in whole or in part within the
United States;

(E) the offense occurs in or affects interstate or
foreign commerce; or

(F) an offender aids or abets any person over whom
jurisdiction exists under this paragraph in committing
an offense under subsection (a) or conspires with any
person over whom jurisdiction exists under this para-
graph to commit an offense under subsection (a).

In addition, § 6602 of the IRTPA created a new § 2339D,
which criminalizes the act of “receiv[ing] military-type training
from or on behalf of any organization designated at the time
of the training . . . as a foreign terrorist organization” under
certain circumstances.

Several of these amendments were tailored to address
aspects of the statute that had been found unconstitutional by
certain U.S. courts. In Humanitarian Law Project v. Reno, 205
F.3d 1130 (9th Cir. 2000), the Ninth Circuit had upheld a
district court decision finding that “two of the components
included within the definition of material support, ‘training’ and
‘personnel,” were impermissibly vague” and were thus void for
vagueness under the First and Fifth Amendments. The court
“enjoined the prosecution of any of the plaintiffs’ members
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for activities covered by these terms.” The district court issued
an order on the basis of this decision on October 2, 2001.

On appeal of that order, the Ninth Circuit found that
Humanitarian Law Project v. Reno was the law of the case on
training and personnel. Humanitarian Law Project v. U.S.
Department of Justice, 352 F.3d 382 (9th Cir. 2003). In addition,
the Ninth Circuit held that language in § 2339B providing
criminal penalties for “knowingly providing material support
or resources” to a designated organization must be construed
“to require the government to prove that a person acted
with knowledge of an organization’s designation as a ‘foreign
terrorist organization’ or knowledge of the unlawful activit-
ies that caused the organization to be so designated.” The
Ninth Circuit agreed to rehear this 2003 decision en banc.
Humanitarian Law Project v. U.S. Department of State, 382
F.3d 1154 (9th Cir. 2004).

Following enactment of the amendments to §§ 2339A
and 2339B discussed above, the Ninth Circuit en banc vacated
its 2003 decision. The court stated:

With respect to the appellants’ First Amendment chal-
lenge to sections 302 and 303 of [the AEDPA], we affirm the
district court’s order dated October 2, 2001 [denying relief
on that basis], for the reasons set out in Humanitarian
Law Project v. Reno....In light of Congress’s recent
amendment to the challenged statute . . ., we affirm the
judgment in part, as set forth above, vacate the judg-
ment and injunction regarding the terms “personnel” and
“training,” and remand to the district court for further
proceedings, if any, as appropriate.

Humanitarian Law Project v. Ashcroft, 393 F.3d 902 (9th Cir.
2004). The court declined to reach any other issue in the
case.

(3) Other constitutional challenges

The Fourth Circuit en banc rejected an attack based on the
argument that 8 U.S.C. § 1189 denies defendants their
constitutional rights by prohibiting them from attacking the

DOuC03 126 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

International Criminal Law 127

designation of a foreign terrorist organization (Hizbollah)
and dismissed claims based on violation of First Amendment
right to free association. United States v. Hammoud, 381 F.3d
316 (4th Cir. 2004). Section 1189 of Title 8 of the U.S. Code,
which provides the basis for designating terrorist organ-
izations, states in part:

(a) Designation.

(8) Use of designation in trial or hearing. If a designation
under this subsection has become effective under
paragraph (2)(B) a defendant in a criminal action or an
alien in a removal proceeding shall not be permitted to
raise any question concerning the validity of the issuance
of such designation as a defense or an objection at any
trial or hearing.

(c) Judicial review of designation.

(1) In general. Not later than 30 days after publication
in the Federal Register of a designation, an amended
designation, or a determination in response to a petition
for revocation, the designated organization may seek
judicial review in the United States Court of Appeals for
the District of Columbia Circuit.

The court rejected Hammoud’s arguments as follows:

Hammoud primarily argues that § 1189(a)(8) deprives
him of his constitutional right to a jury determination of
guilt on every element of the charged offense. . .. This
right has not been violated, however. “In determining what
facts must be proved beyond a reasonable doubt the
... legislature’s definition of the elements of the offense
is usually dispositive. . . .” McMillan v. Pennsylvania, 477
U.S.79...(1986). Here, Congress has provided that the
fact of an organization’s designation as an FTO is an
element of § 2339B, but the validity of the designation is
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not. Therefore, Hammoud’s inability to challenge the desig-
nation is not a violation of his constitutional rights. . . .

Hammoud next argues that § 1889(a) violates the
nondelegation doctrine because the designation of an
organization as an FTO is not subject to judicial review.
In the first place, it is not clear whether the nondelegation
doctrine requires any form of judicial review. ... In any
event, an FTO designation is subject to judicial review—
the designation may be challenged by the organization
itself, see 8 U.S.C. § 1189][c].

The Fourth Circuit also dismissed Hammoud’s constitutional
challenges to § 2339B based on right of free association and
overbreadth. The court found no overbreadth and as to the
right of free association, concluded that “§ 2339B does not
prohibit mere association; it prohibits the conduct of providing
material support to a designated FTO.” Furthermore, “the
prohibition on material support is adequately tailored to the
interest served and does not suppress more speech than
is necessary to further the Government’s legitimate goal.”
Finally, the court rejected Hammoud's argument that the
term “material support” was unconstitutionally vague, finding
nothing vague in the charges against him of providing
material support in the form of currency.

3. Genocide, War Crimes, and Crimes Against Humanity
a. Genocide
(1) Sudan

See Chapter 6.A.5.

(2) Rwanda
On April 7, 2004, in a statement released in commemoration

of the beginning of the genocide in Rwanda in 1994, President
Bush stated:
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The United States supports the people of Rwanda as
they commemorate this horrific chapter in history. We
urge all states, particularly those in the region, to work
with Rwanda and the International Criminal Tribunal for
Rwanda to bring to justice those responsible for the
genocide and to repatriate the thousands of displaced
Rwandans. We also urge the international community
to assist the survivors of that great crime as they continue
to heal. The United States will continue to assist Rwanda
in the unification of families, the providing of scholar-
ships, the combating of HIV/AIDS, and the promotion
of the rule of law.

See www.state.gov /s /wci/rm/31350.htm.

b. Confronting, ending, and preventing war crimes in Africa

On June 24, 2004, Pierre-Richard Prosper, U.S. Ambassador-
at-Large for War Crimes Issues, testified before the U.S.
House of Representatives International Relations Committee,
Subcommittee on Africa. The focus of his remarks, excerpted
below, was the challenge of addressing war crimes on the
continent of Africa.

The full text of Ambassador Prosper’s remarks is available
at www.state.gov/s/wci/rm/33934.htm. See also Ambassador
Prosper’s address to the Stockholm International Forum 2004:
Preventing Genocide: Threats and Responsibilities, January 26,
2004, available at www.state.gov/s/wci/rm/28722.htm and
remarks following the Stockholm forum, January 28, 2004,
available at www.state.gov/s/wci/rm/29508.htm.

Mr. Chairman, when there are outbreaks of atrocities and other
abuses, neighbors, regional and international institutions, and the
international community must be prepared to take steps to prevent
further atrocities and to stop genocide. All countries no matter
how big or small have a role to play. They must determine what
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tools may be deployed: contributing soldiers, providing logistical
support, or helping with political and financial assistance for the
preventive effort. The burden to act should not fall on one country,
and no country is immune from this responsibility. At the 10th
anniversary commemoration of the Rwanda Genocide in Kigali,
regional heads of state and the African Union (AU) called on
African states to be prepared to act to stop war crimes and genocide
when it is occurring on the continent. The United States supports
this view and is prepared to help develop such capacity.

But while efforts may cure an immediate problem, we must
focus on lasting initiatives, especially securing the rule of law. It is
our view that we must encourage and support states in pursuing
accountability and credible justice. We must not tolerate abdication
of this responsibility by a particular government, society, or the
international community, nor should that responsibility be taken
away. It is important to achieve justice that touches the grass
roots of a society and that has the acceptance of the community for
it to change cultures of impunity. As a result, domestic owner-
ship is vital. But for this to work, we must create, encourage, and
strengthen political will in each country to combat and punish
these abuses domestically.

Sierra Leone

Sierra Leone is one such place where justice is being served.
The United States is a leading supporter of the Special Court for
Sierra Leone, which is achieving a strong impact. This hybrid
court has current indictments against eleven of those most
responsible for atrocities in Sierra Leone, nine of whom are in
custody. And as we saw on June 3, trials have begun. We deem
this Court to be succeeding. But justice there will not be complete
until Charles Taylor finds his way to the Court. Mr. Chairman, it
is U.S. policy that Taylor must be held accountable and must
appear before the Court. I personally have shared this policy with
President Obasanjo and Chairman Bryant and have asked them
for action on this matter. While we understand the need to maintain
stability in Liberia, the goal of the United States is to work with
Nigeria and Liberia to pursue a strategy that will see Taylor face
justice before the Court. . ..
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Democratic Republic of the Congo

While Sierra Leone is a symbol of justice moving forward, the
Democratic Republic of the Congo (DRC) is not. The DRC has
faced atrocities on a wide scale. Reliable estimates associate over
three million deaths with the conflict since 1998, with possibly
350,000 of those directly due to violence. We continue to monitor
the situation in eastern Congo and remain deeply concerned about
the build-up of forces and reliable reports of atrocities there. The
United States continues to support the transitional government of
the Democratic Republic of the Congo and the goal of an integrated
army supporting that government. We are calling on the transi-
tional government, and local authorities to use their power to stop
abuses, to investigate atrocities in Bukavu and elsewhere, and to
hold the perpetrators accountable. . . .

We are also deeply concerned by the role that the media, par-
ticularly radio, has played in inciting ethnic hatred and deepen-
ing ethnic divisions among the people of eastern Congo and in the
region. And we have intervened on the matter. We believe that there
are appropriate ways to interrupt and end such communications
before they lead to widespread violence.

As the Bush Administration continues to work to end conflict
in the DRC, we also are promoting accountability. The transitional
national government (TNG) will have a nationwide, albeit very
weak, judiciary which could participate in investigating war crimes.
The TNG constitution also calls for a truth and reconciliation
commission (TRC). But these efforts are not enough. We will look
to create increased international support for domestic-based mech-
anisms that specifically address war crimes accountability. . . .

International Criminal Tribunal for Rwanda

Mr. Chairman, we have seen the benefit of accountability in
the Great Lakes region of Africa. Following the Rwanda genocide,
the United States led the efforts to establish the UN International
Criminal Tribunal for Rwanda (ICTR). This was the right thing
to do. The United States supports the work of the ICTR and
hopes that it will successfully conclude its mandate within the
coming years. While the ICTR suffered in the past from inefficiency
and mismanagement, today with its new leadership it is now having
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the desired impact. To date, eighteen of the leaders most responsible
for the Rwandan genocide have been convicted and three indi-
viduals have been acquitted. Twenty-three others are currently on
trial with another twenty-six indictees in the pre-trial phase. Under
this Administration, we launched a Rewards for Justice program
that has resulted in many of these top genocidaires having been
brought to justice before the ICTR. The end result has been that
negative forces who fueled ongoing conflict in the region have
been taken off the streets and are being held accountable.

Sudan

Mr. Chairman, allow me to spend some time and talk about
an issue of great importance: Sudan. We are deeply troubled by
the events in Darfur and the role of the government and militias.
It is a catastrophic situation that will only worsen if efforts to
remedy the conditions continue to be obstructed.

Today we know that an estimated one million people are
internally displaced in Darfur, and there are approximately 200,000
Sudanese refugees in neighboring Chad. There are reports of wide-
spread sexual violence, killings, torture, rape, theft and detention
of persons in addition to destruction of homes and villages as a
means of warfare. These attacks are ethnically based. . ..

The militias who are reported to be responsible are known as
Jingaweit. Despite an April 8 ceasefire agreement, attacks by the
Jingaweit on the innocent civilian population have continued, and
we also continue to hear reports of aerial bombings by the
Government of Sudan (GOS).

* * * &

The key to ending impunity in Africa is to work towards having
each and every state fully exercise its responsibility to ensure the
rule of law is upheld. In our efforts to end cycles of violence by
ensuring accountability for past crimes, we should work as closely
with the affected populations and governments as possible. Only
then will the foundation of democracy begin to take shape. With
our collective effort we can change the environment. It will not be
easy, however. But for the sake of Africa and all of humanity, it
must be done.
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4. Narcotrafficking

On March 1, 2004, the Department of State submitted the
annual International Narcotics Control Strategy Report for
2003 to Congress, available at www.state.gov/p/inl/rls /nrcrpt/
2003/. As explained in the Introduction to Part | of the report:

The Department of State’s International Narcotics Control
Strategy Report (INCSR) has been prepared in accordance
with section 489 of the Foreign Assistance Act of 1961,
as amended (the “FAA,” 22 U.S.C. § 2291). The 2004
INCSR, published in March 2004, covers the year Janu-
ary 1 to December 31, 2003 and is published in two
Parts, the second of which covers money laundering and
financial crimes. It is the 18th annual report prepared
pursuant to the FAA. In addition to addressing the
reporting requirements of section 489 of the FAA (as
well as sections 481(d)(2) and 484(c) of the FAA and
section 804 of the Narcotics Control Trade Act of 1974,
as amended), the INCSR provides the factual basis for
the designations contained in the President’s report to
Congress on the major drug-transit or major illicit drug
producing countries initially set forth in section 591 of the
Kenneth M. Ludden Foreign Operations, Export Financing,
and Related Programs Appropriations Act, 2002 (P.L.
107-115) (the “FOAA"), and now made permanent pursu-
ant to section 706 of the Foreign Relations Authorization
Act, Fiscal Year 2003 (P.L. 107—228) (the “FRAA").

On September 15, 2004, President Bush issued a
Memorandum for the Secretary of State to be transmitted
to Congress, “Presidential Determination on Major Drug
Transit or Major lllicit Drug Producing Countries for FYos.”
As provided in section 706(1) of the Foreign Relations
Authorization Act (“FRAA”), Fiscal Year 2003, Pub. L.
No. 107-228, 116 Stat. 1350 (2002), President Bush iden-
tified 22 countries as major drug-transit or major illicit drug
producing countries (“majors list”): Afghanistan, The
Bahamas, Bolivia, Brazil, Burma, China, Colombia, Dominican
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Republic, Ecuador, Guatemala, Haiti, India, Jamaica, Laos,
Mexico, Nigeria, Pakistan, Panama, Paraguay, Peru,
Venezuela, and Vietnam. The President removed Thailand
from the majors list, stating:

Thailand’s opium poppy cultivation is well below the
levels specified in the FRAA; no heroin processing lab-
oratories have been found in Thailand for several years,
and Thailand is no longer a significant direct source of
illicit narcotic or psychotropic drugs or other controlled
substances significantly affecting the United States; nor
is it a country through which such drugs or substances
are transported.

Pursuant to § 706(2)(A) of the FRAA, the President
designated Burma “as a country that has failed demonstrably
during the previous 12 months to adhere to its obligations
under international counternarcotics agreements and take
the measures set forth in section 489(a) (1) of the FAA.” The
President did not so designate Haiti as he had in 2003,
stating:

In contrast to the Government of Haiti’s dismal
performance last year under the Aristide regime, the new
Interim Government of Haiti (IGOH), headed by Prime
Minister Latortue, has taken substantive—if limited—
counternarcotics actions in the few months it has been
in office. Nevertheless, we remain deeply concerned about
the ability of Haitian law enforcement to reorganize and
restructure sufficiently to carry out sustained counter-
narcotics efforts.

The full text of the President’s memorandum, which also
discusses concerns with issues relating to other countries,
some of which are not on the majors list, is available at 69
Fed. Reg. 57,809 (Sept. 28, 2004). See also Robert Charles,
Assistant Secretary for International Narcotics and Law
Enforcement Affairs, “Statement on Narcotics Certification”,
available at www.state.gov/p/inl/rls /rm/36249.htm.
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5. Money Laundering
a. lIdentification of major money laundering countries

Part Il of the annual International Narcotics Control Strategy
Report for 2003, supra, available at www.state.gov/p/inl/rls/
nrcrpt/2003/, addresses money laundering and financial
crimes and identifies major money laundering countries. As
described in the Legislative Basis section of Part Il:

A major money laundering country is defined by statute
as one “whose financial institutions engage in currency
transactions involving significant amounts of proceeds
from international narcotics trafficking” (FAA § 481(e) (7).
However, the complex nature of money laundering
transactions today makes it difficult in many cases to
distinguish the proceeds of narcotics trafficking from
the proceeds of other serious crime. Moreover, financial
institutions engaging in transactions involving significant
amounts of proceeds of other serious crime are vulner-
able to narcotics-related money laundering. This year’s
list of major money laundering countries recognizes this
relationship by including all countries and other jurisdic-
tions, whose financial institutions engage in transactions
involving significant amounts of proceeds from all serious
crime. The following countries/jurisdictions have been
identified this year in this category:

Major Money Laundering Countries in 2003: Antigua
and Barbuda, Australia, Austria, Bahamas, Bosnia and
Herzegovina, Brazil, Burma, Canada, Cayman Islands,
China, Colombia, Costa Rica, Cyprus, Dominican Republic,
France, Germany, Greece, Guernsey, Haiti, Hong Kong,
Hungary, India, Indonesia, Isle of Man, Israel, Italy,
Japan, Jersey, Latvia, Lebanon, Liechtenstein, Luxembourg,
Macau, Mexico, Nauru, Netherlands, Nigeria, Pakistan,
Panama, Paraguay, Philippines, Russia, Singapore, Spain,
Switzerland, Taiwan, Thailand, Turkey, Ukraine, United
Arab Emirates, United Kingdom, United States, Uruguay,
and Venezuela.
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b. Imposition of sanctions

On April 12, 2004, the U.S. Department of the Treasury
issued final rules pursuant to § 311 of the USA PATRIOT Act,
Pub. L. No. 107-56, 115 Stat. 272, 31 U.S.C. § 5318A (2002),
requiring certain U.S. financial institutions to take special
measures against Burma and against two financial institutions,
Myanmar Mayflower Bank and Asia Wealth Bank. 69 Fed.
Reg. 19,093 and 69 Fed. Reg. 19,098 (both Apr. 12, 2004). That
statute authorizes the Secretary of the Treasury to designate
a foreign jurisdiction, financial institution operating outside
the United States, class of transactions, or type of account
as being of “primary money laundering concern” and to
impose one or more of five “special measures” with respect
to such jurisdiction, institution, class of transactions, or type
of account, in consultation with, among others, the Secretary
of State and the Attorney General. Burma is also subject
to sanctions under the Burmese Freedom and Democracy
Act of 2003, Pub. L. No. 108-61, 117 Stat. 864 (2003) and
Executive Order 13310, 68 Fed. Reg. 44,583 (July 28, 2003).
Excerpts below from the Federal Register notice describe the
background and imposition of the special measures against
Burma. Further information concerning Burma and the legal
and factual context is available at 69 Fed. Reg. 19,093;
additional information concerning the Myanmar Mayflower
Bank and Asia Wealth Bank is available at 69 Fed. Reg. 19,098.

* * * &

The Secretary [of the Treasury] has designated Burma as a
jurisdiction of primary money laundering concern under 31 U.S.C.
5318A, as added by section 311(a) of the USA PATRIOT Act
(Pub. L. 107-56) (the Act). [See 68 Fed. Reg. 66,299 (Nov. 25,
2003).] To protect the U.S. financial system against the money
laundering risk posed by Burma, [Financial Crimes Enforcement
Network, Department of the Treasury (“FinCEN”)] is imposing
a special measure authorized by section 5318A(b)(5). The special
measure imposed under this section will generally prohibit certain
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U.S. financial institutions from establishing, maintaining, admin-
istering, or managing correspondent or payable-through accounts
in the United States for, or on behalf of, Burmese banking insti-
tutions, unless (as explained below) operation of those accounts
is not prohibited by Executive Order 13310 of July 28, 2003, and
the Burma-related activities of such accounts are solely to effect
transactions that are exempt from, or licensed pursuant to, Execu-
tive Order 13310. This prohibition extends to correspondent or
payable-through accounts maintained for other foreign banks when
such accounts are used by the foreign bank to provide financial
services to a Burmese banking institution indirectly.

Additionally, by separate notice, FinCEN is announcing con-
currently the imposition of the fifth special measure against two
Burmese banking institutions, Myanmar Mayflower Bank and Asia
Wealth Bank. This special measure prohibits certain U.S. financial
institutions from establishing, maintaining, administering, or man-
aging correspondent or payable-through accounts for, or on behalf
of, Myanmar Mayflower Bank or Asia Wealth Bank, notwith-
standing any exemption from, or license issued pursuant to,
Executive Order 13310.

II. Imposition of Special Measures

As a result of the designation of Burma as a jurisdiction of
primary money laundering concern, and based upon consultations
and the consideration of all relevant factors, the Secretary has
determined that grounds exist for the imposition of the special
measures authorized by section 5318A(b)(5). Thus, the final rule
prohibits covered financial institutions from establishing, main-
taining, administering, or managing in the United States any
correspondent or payable-through account for, or on behalf of, a
Burmese banking institution. This prohibition extends to any cor-
respondent or payable-through account maintained in the United
States for any foreign bank if the account is used by the foreign
bank to provide banking services indirectly to a Burmese banking
institution. Financial institutions covered by this rule that obtain
knowledge that this is occurring are required to ensure that any
such account no longer is used to provide such services, including,
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where necessary, terminating the correspondent relationship in the
manner set forth in this rulemaking. Other than with respect to
Myanmar Mayflower Bank and Asia Wealth Bank, the rule does,
however, allow U.S. financial institutions to maintain correspondent
accounts otherwise prohibited by this rule if such accounts are per-
mitted to be maintained pursuant to Executive Order 13310 and
the Burma-related activity of those accounts is solely for the purpose
of conducting transactions that are exempt from, or authorized by
regulation, order, directive, or license issued pursuant to, Executive
Order 13310.

In imposing this special measure, the Secretary has considered
[as one of several factors] the following pursuant to section
5318A(a)(4)(b):

1. Similar Actions Have Been or Will Be Taken by Other Nations
or Multilateral Groups Against Burma Generally.

In June 2001, the FATF designated Burma as an NCCT,
resulting in FATF members issuing advisories to their financial
sectors recommending enhanced scrutiny of transactions involving
Burma. In April 2002 FinCEN issued an advisory notifying U.S.
financial institutions that they should accord enhanced scrutiny
with respect to transactions and accounts involving Burma. In
October 2003, FATF called upon its 33 members to take additional
countermeasures with respect to Burma as of November 3, 2003.
Imposition of the fifth special measure on Burma is consistent with
this call for additional countermeasures and forms part of an inter-
national effort to protect the financial system. Based on informal
discussions and the past practices of the FATF membership, the
majority of FATF members are expected to take countermeasures,
including all of the Group of Seven countries. The countermeasures
imposed by such FATF members will likely include imposition of
additional reporting requirements, issuance of additional advisories,
shifting the burden for reporting obligations, and/or restrictions
on the licensing of Burmese financial institutions.

* * *

Also in 2004, the Department of the Treasury issued
several notices of proposed rulemakings to designate private
financial institutions as primary money-laundering concerns,
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and to propose imposition of special measures against them,
pursuant to § 311 of the USA PATRIOT Act, Pub. L. No. 107—
56, 115 Stat. 272, 31 U.S.C. § 5318A (2002). The financial
institutions included: Commercial Bank of Syria and subsidi-
ary, Syrian Lebanese Commercial Bank, 69 Fed. Reg. 28,098
(May 18, 2004); First Merchant Bank OSH, Ltd. and
subsidiaries, of the “Turkish Republic of North Cyprus,”*
69 Fed. Reg. 51,979 (Aug. 24, 2004); and Infobank, a
Belarusian company, 69 Fed. Reg. 51,973 (Aug. 24, 2004).

6. Corruption
a. Inter-American Convention Against Corruption

On April 1, 2004, President Bush submitted a report to
Congress pursuant to the Senate Resolution of Advice and
Consent to Ratification of the Inter-American Convention
Against Corruption (“IACAC”), signed by the United States
June 2, 1996, entered into force for the United States Sep-
tember 15, 2000 (see 146 CONG. REC. S7809 (July 27, 2000)).
The full text of the report, excerpted below, is available
at www.state.gov/s/l/c8183.htm. See also U.S. response to
Committee questionnaire referred to below, available at
www.oas.org/juridico /spanish /usa_res1.htm.

States Parties to the IACAC continue, with assistance from
the Organization of American States (OAS), to conduct
formal monitoring of the IACAC's implementation. The
Committee of Experts (“Committee”) for the Follow-Up
Mechanism (“Mechanism”) has finalized eight country
assessments. Seven of the eight states have authorized

Editor’s note: As explained in the Federal Register, “[b]ecause the
United States does not recognize the “Turkish Republic of Northern Cyprus,’
all references to the country or government in this proposed rulemaking are
placed within quotation marks.”
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publication of the final assessment reports on the OAS web
site. The Committee’s assessments contain specific recom-
mendations for additional legislation, regulations, or actions
where necessary to implement the IACAC. The recom-
mendations also address the need for strengthening the
administration, transparency, and other anticorruption efforts
to enhance and measure the effectiveness of anticorruption
laws and mechanisms.

The Committee and the evaluation process have taken
important steps in completing and publishing the first
assessment reports. The States Parties—the subjects of these
reports—now need to take prompt action to acknowledge
receipt of the recommendations and take steps to consider
and implement the recommendations ... The evaluation
process calls for dissemination of the report to the public
and to the appropriate civil society organizations, with pro-
posals on how the State Party intends to involve civil society
in the implementation of the recommendations. . . .

b. Asset sharing

A fact sheet released by the Department of State on Janu-
ary 12, 2004, announced an agreement with Peru providing for
the sharing of assets forfeited in the United States derived
from corrupt acts in the Peruvian Government.

The fact sheet, excerpted below, is available at
www.state.gov/r/pa/prs/ps/2004/28114.htm.

... A key element of the U.S. efforts is to deny safe haven to
corrupt officials, those who corrupt them, and their assets.
During the Special Summit [of the Americas], Secretary of
State Powell showed the results of hemispheric cooperation to
fight corruption by signing an agreement with Peruvian Foreign
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Minister Manuel Rodriguez, in the presence of President Alejandro
Toledo, authorizing the transfer to the Government of Peru of
$20,275,911.88 in funds forfeited by the U.S. Department of Justice
and derived from corrupt acts during the Fujimori Government
committed by presidential advisor Vladimir Montesinos and his
associates. . . . The agreement provides for transparency and gives
special consideration to compensating victims of the corruption
and to supporting Peruvian anti-corruption efforts.

The U.S. Attorney’s Office for the Southern District of Florida
and the FBI, with assistance from the Criminal Division of the
Justice Department, forfeited these funds based on violations of
U.S. criminal law (illegal transportation across a federal or state
boundary of property stolen, taken or converted by fraud, wire
fraud, and related money laundering). Forfeiture is a legal pro-
ceeding through which the government confiscates property that a
criminal obtains or uses as a result of a criminal act. Peruvian
prosecutors and investigators provided . . . critical evidence of the
underlying criminal conduct. . ..

U.S. turnover to Peru of all of the net forfeited property in
this case recognizes the importance of close international law
enforcement cooperation. The transfer is to the Fondo Especial de
Administracion del Dinero Obtenido Ilicitamente en Perjuicio del
Estado (FEDADOI), which Peru established in 2001 in order to
administer returned assets that had been misappropriated during
the Fujimori years. Under the agreement, Peru also agrees to ensure
public notice and a public comment period on the proposed use of
the funds and to give priority consideration to using the funds to
compensate victims of the underlying crimes and to support anti-
corruption initiatives and institutions in Peru.

7. Transnational Organized Crime, Trafficking in Persons, and
Smuggling of Migrants

a. Transnational organized crime convention with protocols

On February 23, 2004, President Bush transmitted to the
Senate for advice and consent to ratification the United
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Nations Convention Against Transnational Organized Crime
(“TOC Convention”) as well as two supplementary protocols:
(1) the Protocol to Prevent, Suppress, and Punish Trafficking
in Persons, Especially Women and Children (“Trafficking Pro-
tocol”), and (2) the Protocol Against Smuggling of Migrants
by Land, Sea and Air (“Migrant Smuggling Protocol”), which
were adopted by the UN General Assembly on November 15,
2000. The United States signed all three instruments on
December 13, 2000, at Palermo, Italy. Excerpts below from
the accompanying report of the Department of State address
issues on which the United States had particular comments.
S. Treaty Doc. No. 108-16 (2004). See also B.1. supra.

Article 1 (“Statement of Purpose”) states that the Convention is
intended to promote cooperation to prevent and combat trans-
national organized crime more effectively. Article 2 (“Use of terms”)
defines ten key concepts utilized in the Convention. In particular,
the defined terms “organized criminal group”, “serious crime”, and
“structured group” are crucial to understanding the scope of the
Convention.

An “organized criminal group” means a “structured group”
of three or more persons, existing for a period of time and acting
in concert with the aim of committing one or more serious crimes
or offenses established in accordance with the Convention, in order
to obtain, directly or indirectly, a financial or other material benefit.
The requirement that the group’s purpose be financial or other
material gain encompasses, for example, groups which trade in
child pornography materials. A terrorist group would fall within
the scope of this definition if it acts in part for a financial or other
material benefit. A “structured group” is a group that is not ran-
domly formed for the immediate commission of an offense; it
need not have formally defined roles for its members, continuity
of membership, or a developed structure. This definition is flexible
enough to accommodate the ever-evolving forms that organized
criminal groups take. “Serious crime” is any offense punishable by
at least four years’ imprisonment.
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Article 4 (“Protection of Sovereignty”) sets forth two standard
provisions in United Nations instruments stating that States Parties
respect each other’s sovereign equality and territorial integrity
and providing that the Convention does not authorize a Party to
undertake in another State’s territory the exercise of jurisdiction
and performance of functions reserved for the authorities of that
State by its domestic law.

With respect to the articles of the Convention which require
the establishment of criminal offenses (5, 6, 8, and 23), it should
be noted preliminarily that these obligations apply at the national
level, as is customary in international agreements. However, exist-
ing U.S. federal criminal law has limited scope, generally covering
conduct involving interstate or foreign commerce or another import-
ant federal interest. Under our fundamental principles of federalism,
offenses of a local character are generally within the domain of
the states, but not all forms of conduct proscribed by the Conven-
tion are criminalized by all U.S. states (for example, a few states
have extremely limited conspiracy laws). Thus, in the absence of a
reservation, there would be a narrow category of such conduct
that the United States would be obliged under the Convention to
criminalize, although under our federal system such obligations
would generally be met by state governments rather than the federal
government. In order to avoid such obligations, I recommend that
the following reservation be included in the U.S. instrument of
ratification:

The Government of the United States of America reserves
the right to assume obligations under this Convention in
a manner consistent with its fundamental principles of
federalism, pursuant to which both federal and state crim-
inal laws must be considered in relation to the conduct
addressed in the Convention. U.S. federal criminal law,
which regulates conduct based on its effect on interstate or
foreign commerce, or another federal interest, serves as
the principal legal regime within the United States for
combating organized crime, and is broadly effective for
this purpose. Federal criminal law does not apply in the
rare case where such criminal conduct does not so involve
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interstate or foreign commerce, or another federal interest.
There are a small number of conceivable situations invol-
ving such rare offenses of a purely local character where
U.S. federal and state criminal law may not be entirely
adequate to satisfy an obligation under the Convention.
The Government of the United States of America therefore
reserves to the obligations set forth in the Convention to
the extent they address conduct which would fall within
this narrow category of highly localized activity. This re-
servation does not affect in any respect the ability of the
United States to provide international cooperation to other
Parties as contemplated in the Convention.

Furthermore, in connection with this reservation, I recommend
that the Senate include the following understanding in its resolution
of advice and consent:

The United States understands that, in view of its fed-
eralism reservation, the Convention does not warrant the
enactment of any legislative or other measures; instead, the
United States will rely on existing federal law and applicable
state law to meet its obligations under the Convention.

Article 5 (“Criminalization of participation in an organ-
ized criminal group”) is the first of four articles that require
States Parties to adopt criminal legislation regarding specified
offenses. . ..

... [T]he United States, as a State Party that requires in many
instances an act in furtherance of the conspiracy as a prerequis-
ite to criminal liability, is obliged under Article 5, paragraph 3,
to notify the Secretary-General of the United Nations of this
requirement. Accordingly, upon U.S. ratification of the Convention,
the Department of State will, by diplomatic note, provide the
depositary with the following notification:

Pursuant to Article 5, paragraph 3, the Government of the

United States of America informs the Secretary-General of
the United Nations that, in order to establish criminal
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liability under United States law with respect to the offense
described in Article 5, paragraph 1(a)(i), the commission
of an overt act in furtherance of the agreement is generally
required.

A second criminalization obligation follows in Article 6
(“Criminalization of the laundering of proceeds of crime”). This
provision mandates the adoption of criminal law provisions, in
accordance with the fundamental principles of a Party’s domestic
law, punishing the conversion, transfer, concealment or disguise
of property with knowledge that it is the proceeds of crime. . ..

The predicate offenses for money laundering must include,
in the case of a country such as the United States whose laws
enumerate them by list, a comprehensive range of offenses asso-
ciated with organized criminal groups. ... Article 6 is of crucial
importance to global anti-money-laundering efforts because it for
the first time imposes an international obligation on States Parties
to expand the reach of their laundering laws to predicate offenses
associated with organized criminal activities other than those
related to narcotics trafficking that are addressed in the 1988 United
Nations Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances. As noted above, it is recommended that
the United States take a partial reservation to this obligation to
enable its implementation consistent with the existing distribution
of criminal jurisdiction under our federal system.

Article 8 (“Criminalization of corruption”) requires a State
Party to have in place laws criminalizing the giving or receipt of
bribes by its domestic public officials, along with participation as
an accomplice in such offices, and to consider criminalizing such
conduct when it involves a foreign public official or an international
civil servant. The former provision is mandatory because corrup-
tion of domestic public officials was regarded as a core activity
of organized criminal groups. The latter, however, was treated as
a recommendation in deference to the separate United Nations
Convention Against Corruption, which focuses on corruption
generally rather than solely as it relates to organized crime. As
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noted above, it is recommended that the United States take a
partial reservation to this obligation to enable its implementation
consistent with the current distribution of criminal jurisdiction
under our federal system.

Article 15 (“Jurisdiction”) lays out the jurisdictional principles
governing the Convention’s four criminalization provisions gener-
ally. A State Party must establish jurisdiction in respect of offenses
established under the Convention when committed in its territory
or on board a vessel flying its flag or an aircraft registered under
its laws. The latter jurisdiction (i.e., on board a vessel or aircraft)
is not expressly extended under current U.S. law to these four
offenses—participation in an organized criminal group, money
laundering, corruption of domestic public officials, and obstruction
of justice—although certain cases can be pursued on other jur-
isdictional bases. For example, in some situations, U.S. federal
jurisdiction may extend over such offenses occurring outside the
United States, either through an express statutory grant of authority
(e.g., Title 18, United States Code, Section 1512(g)), or through
application of principles of statutory interpretation. However, since
under current U.S. law we cannot always ensure our ability to
exercise jurisdiction over these offenses if they take place outside
our territory on such vessels or aircraft, a reservation will be
required for those cases in which such jurisdiction is not available.
Accordingly, 1 recommend that the following reservation be
included in the U.S. instrument of ratification:

The Government of the United States of America reserves
the right not to apply in part the obligation set forth in
Article 15, paragraph 1(b) with respect to the offenses
established in the Convention. The United States does not
provide for plenary jurisdiction over offenses that are com-
mitted on board ships flying its flag or aircraft registered
under its laws. However, in a number of circumstances,
U.S. law provides for jurisdiction over such offenses com-
mitted on board U.S.-flagged ships or aircraft registered
under U.S. law. Accordingly, the United States shall

DOuC03 146 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

International Criminal Law 147

implement paragraph 1(b) to the extent provided for under
its federal law.

A State Party is permitted, but not required, to establish juris-
diction over these four offenses when committed against one of its
nationals, or by one of its nationals or residents. (Nationality and
passive personality jurisdiction is limited under United States’ laws,
but common in European countries and other civil law juris-
dictions.) Permissive jurisdiction is likewise envisioned over the
offenses of participation in an organized criminal group or money
laundering, as defined in the Convention, where they are committed
outside a State’s territory with a view to the commission of certain
offenses within its territory.

Article 16 (“Extradition”) elaborates a regime for extradition
of persons for offenses criminalized under the Convention, and
for serious crimes generally which involve an organized criminal
group, so long as the offense is criminal under the laws of the
requesting and the requested State Party. For the United States,
the principal legal effect of this Article would be to deem the
offenses covered by the Convention to be extraditable offenses
under U.S. bilateral extradition treaties. The result would be to
expand the scope of older treaties which list extraditable offenses
and were concluded at a time when offenses such as money laund-
ering did not yet exist.

Thus, for the United States, the Convention does not provide
a substitute international legal basis for extradition, which will
continue to be governed by U.S. domestic law and applicable
bilateral extradition treaties, including their grounds for refusal.
As such a state the United States is obliged by Article 16(5) to so
notify the UN Secretary-General. Accordingly, upon ratification
of the Convention, the Department of State will, by diplomatic
note, provide the depositary with the following notification:

Pursuant to Article 16, paragraph 5, the United States

of America informs the Secretary-General of the United
Nations that it will not apply Article 16, paragraph 4.
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For numerous other States Parties that do not make extradition
conditional on the existence of a separate extradition treaty, how-
ever, the Convention can, with regard to the offenses it covers,
afford that international legal basis inter se.

The fourth and final criminalization obligation established
by the Convention—obstruction of justice in criminal proceed-
ings within the scope of the Convention—appears in Article 23
(“Criminalization of obstruction of justice”). ... As noted above,
it is recommended that the United States take a partial reservation
to this obligation to enable its implementation consistent with the
current distribution of criminal jurisdiction under our federal
system.

Article 35 (“Settlement of Disputes™) establishes a mechanism
for States Parties to settle disputes concerning the interpretation
or application of the Convention. If a dispute cannot be settled
within a reasonable time through negotiation, a State Party may
refer it to arbitration, or to the International Court of Justice if the
Parties are unable to agree on the organization of the arbitration.
A State Party may, however, opt out of dispute settlement mech-
anisms other than negotiation by making a declaration to that
effect. In keeping with recent practice, the United States should do
so. Accordingly, I recommend that the following reservation be
included in the U.S. instrument of ratification:

In accordance with Article 35, paragraph 3, the Govern-
ment of the United States of America declares that it does
not consider itself bound by the obligation set forth in
Article 35, paragraph 2.

Articles 36—41 contain the final clauses. Article 36 (“Signature,
ratification, acceptance, approval and accession”) provides that
the Convention is open for signature by all states, and by regional
economic integration organizations (REIOs) such as the European
Union where at least one of its member states has signed. REIOs
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which become party to the Convention also are required to declare
the extent of their competence with respect to matters covered by
the Convention. . ..

= = %

Finally, the terms of the Convention, with the suggested
reservations and understandings, are consonant with U.S. law. To
clarify that the provisions of the Convention, with the exceptions
of Articles 16 and 18, are not self executing, I recommend that the
Senate include the following declaration in its resolution of advice
and consent:

The United States declares that the provisions of the
Convention (with the exception of Articles 16 and 18) are
non-self-executing.

Article 16 and Article 18 of the Convention contain detailed pro-
visions on extradition and legal assistance that would be considered
self-executing in the context of normal bilateral extradition practice.
It is therefore appropriate to except those provisions from the
general understanding that the provisions of the Convention are
non-self-executing.

PROTOCOL TO PREVENT, SUPPRESS AND PUNISH
TRAFFICKING IN PERSONS, ESPECIALLY WOMEN
AND CHILDREN, SUPPLEMENTING THE UNITED
NATIONS CONVENTION AGAINST
TRANSNATIONAL ORGANIZED CRIME

The Trafficking Protocol consists of a preamble and 20 articles,
which are divided into four chapters: I (“General provisions”),
IT (“Protection of victims of trafficking in persons”), III (“Preven-
tion, cooperation and other measures”) and IV (“Final provisions”).
To the extent practicable, the wording of key phrases and the
structure of the Trafficking and Migrant Smuggling Protocols
are consistent with each other and are modeled on the structure
and wording of the Convention. As noted above, subject to the
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reservations and understandings recommended herein, the Protocol
would not require implementing legislation for the United States.

I. General provisions

Article 1 (“Relation with the United Nations Convention against
Transnational Organized Crime”) is structurally a key provision of
the Trafficking Protocol. Rather than repeating in the Protocol
every provision of the Convention that is also applicable to the
Protocol, and rather than explicitly referencing every provision
in the Convention that is also applicable to the Protocol, this
Article provides that all provisions of the Convention shall apply,
“mutatis mutandis,” to the Protocol unless otherwise provided.
The negotiating record to the Protocol explains that the phrase
in quotations means “with such modifications as circumstances
require” or “with the necessary modifications,” and that the provi-
sions of the Convention would thus be interpreted so as to have the
same essential meaning or effect in the Protocol as in the Con-
vention. Article 1 further clarifies this concept by providing that
the offences established in Article 5 of the Protocol (the crimin-
alization article) shall be regarded as offences established in accord-
ance with the Convention. Thus, wherever in the Convention it is
stated that a particular provision applies to “offences established
in accordance with the Convention,” that provision will also apply,
for States Parties to this Protocol, to the trafficking in persons
offences established in accordance with Article 5 of the Protocol.

The obligations in the Convention that are to be applied to
the offenses are all consistent with current U.S. law, with one
exception. With respect to the obligation to establish criminal
jurisdiction set forth in Article 15 of the Convention, a partial
reservation will be required for Trafficking Protocol offenses com-
mitted outside the United States on board ships flying a U.S. flag
or aircraft registered under U.S. law. I therefore recommend that
the U.S. instrument of ratification include the [same reservation as
set forth pertaining to Article 15(b) of the TOC Convention| with
respect to the offenses established in the Trafficking Protocol. . . .

In addition, for clarity, an understanding is recommended with
respect to the application of Article 6 of the Convention, regarding
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criminalization of the laundering of proceeds of crime, to the
Protocol offenses. Article 6(2)(b) of the Convention entitles States
Parties to set out, in legislation, a list of money laundering predicate
offenses, provided that the list includes a comprehensive range
of offenses associated with organized criminal groups. Although
current U.S. law does not designate all conduct punishable under
the Protocol as money laundering predicate offenses, it so design-
ates a comprehensive range of offenses associated with trafficking.
To make clear that the U.S. understands its existing comprehens-
ive list of money laundering predicate offenses as sufficient to
implement the Article’s obligation with respect to the Protocol
offenses, I reccommend that the following understanding be included
in the U.S. instrument of ratification:

The Government of the United States of America under-
stands the obligation to establish the offenses in the Pro-
tocol as money laundering predicate offenses, in light of
Article 6, paragraph 2(b) of the United Nations Convention
against Transnational Organized Crime, as requiring States
Parties whose money laundering legislation sets forth a list
of specific predicate offenses to include in such list a
comprehensive range of offenses associated with trafficking
in persons.

Finally, it should be noted that the previously described noti-
fications to be made by the United States with respect to Articles
16, 18, and 31 of the Convention also apply to the Protocol. No
additional notification in this regard is necessary with respect to
the Trafficking Protocol.

Article 2 (“Statement of purpose”) describes the purposes of
the Protocol, which are to prevent and combat trafficking in
persons, particularly women and children, to protect and assist
the victims of such trafficking, and to promote cooperation among
States Parties to meet these objectives.

Article 3 (“Use of terms”) defines “trafficking in persons” for
the first time in a binding international instrument. This key defini-
tion may be divided into three components: conduct, means and
purpose. The conduct covered by “trafficking in persons” is the
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recruitment, transportation, transfer, harboring or receipt of per-
sons by means of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or receiving
of payments or benefits to achieve the consent of a person having
control over another person for the purpose of exploitation. Explo-
itation includes, at a minimum, exploitation of the prostitution of
others or other forms of sexual exploitation, forced labor or ser-
vices, slavery or practices similar to slavery, servitude or the removal
of organs. Article 3 further provides that, once any of the means
set forth above has been used, the consent of the victim to the
intended exploitation is irrelevant. Finally, with respect to children,
the Article makes it clear that any of the conduct set forth above,
when committed for the purpose of exploitation constitutes
“trafficking” even if none of the means set forth above are used.

It should be noted that the negotiating record sets forth six
statements intended to assist in the interpretation of the definition
of “trafficking in persons.”* One of those statements makes clear
that the Protocol is without prejudice to how States Parties address
prostitution in their respective domestic laws.

Editor’s Note: The travaux préparatoires was provided to the Senate
with the Secretary of State’s letter of submittal and the six statements were
repeated in response to a question for the record from Senator Biden for
Mr. Witten and Mr. Swartz, as follows. Questions and answers for the record
are available at www.state.gov/s/l/c8183.htm.

Article 3: Use of terms
Subparagraph (a)

63. The travaux préparatoires should indicate that the reference to
the abuse of a position of vulnerability is understood to refer to any
situation in which the person involved has no real and acceptable
alternative but to submit to the abuse involved.

64. The travaux préparatoires should indicate that the Protocol
addresses the exploitation of the prostitution of others and other forms
of sexual exploitation only in the context of trafficking in persons. The
terms “exploitation of the prostitution of others” or “other forms of
sexual exploitation” are not defined in the Protocol, which is therefore
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Article 5 (“Criminalization”) is modeled on the analogous
articles in the Convention. Article 5(1) requires States Parties to
criminalize the conduct defined in Article 3 of the Protocol as
“trafficking in persons,” when committed intentionally. Article 5(2)
requires States Parties to criminalize, subject to basic concepts of
their legal systems, attempts to commit the trafficking offenses
described, and to criminalize participating as an accomplice and
organizing or directing others to commit such conduct. As
confirmed by Article 11(6) of the Convention, there is no
requirement that the offenses under U.S. law implementing this
obligation be identical to the text of the Protocol. As described in
more detail below, existing federal statutes in Title 18, United
States Code, Chapters 77, 110 and 117, combined with state laws,
and general accessorial liability principles of U.S. law, are suffi-
cient to implement the requirements of Article 5, provided that a

without prejudice to how States Parties address prostitution in their
respective domestic laws.

65. The travaux préparatoires should indicate that the removal of
organs from children with the consent of a parent or guardian for
legitimate medical or therapeutic reasons should not be considered
exploitation.

66. The travaux préparatoires should indicate that where illegal
adoption amounts to a practice similar to slavery as defined in article 1,
paragraph (d), of the Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery,
it will also fall within the scope of the Protocol.

Subparagraph (b)

67. The travaux préparatoires should indicate that this subparagraph
should not be interpreted as restricting the application of mutual legal
assistance in accordance with article 18 of the Convention.

68. The travaux préparatoires should indicate that subparagraph
(b) should not be interpreted as imposing any restriction on the right of
accused persons to a full defense and to the presumption of innocence.
They should also indicate that it should not be interpreted as imposing
on the victim the burden of proof. As in any criminal case, the burden of
proof is on the State or public prosecutor, in accordance with domestic law.
Further, the travaux préparatoires will refer to article 11, paragraph 6,
of the Convention, which preserves applicable legal defences and other
related principles of the domestic law of States Parties.
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reservation is deposited with respect to trafficking for the purpose
of removal of organs, and certain attempted trafficking offenses.
With this reservation, no new implementing legislation will be
required for the United States.

With respect to the obligation to criminalize trafficking and
attempted trafficking for the purpose of “forced labour or services,
slavery or practices similar to slavery, servitude,” current U.S.
federal slavery, peonage, involuntary servitude and forced labor
laws found in Chapter 77 of Title 18, which apply nationwide,
are sufficient to implement the requirement to criminalize traf-
ficking for these purposes, independent of state law.

It should also be noted, with respect to the obligation to
criminalize trafficking for the purpose of “practices similar to
slavery,” that in the course of negotiations on the Protocol rep-
resentatives of the United States and other countries stated, without
dissent, that we understand this term to mean practices set forth
in the 1956 UN Supplementary Convention on the Abolition of
Slavery, to which the United States is a party without reservation.
These practices include forced marriage, serfdom, debt bondage,
and the delivery of a child for the purpose of exploitation. These
practices are generally criminalized under U.S. law by prohibitions
against forced labor and slavery (including forced marriage, which,
as defined in the 1956 Convention, involves elements of ownership
and control prohibited under the Thirteenth Amendment). With
respect to the delivery of a child for the purpose of exploitation,
the forms of exploitation for which U.S. law provides criminal
sanction are slavery, peonage, forced labor, involuntary servitude
and, as further described below, sexual exploitation.

With respect to the obligation to criminalize trafficking and
attempted trafficking for the purpose of “the exploitation of the
prostitution of others,” U.S. federal law prohibits instances
where a person is transported in interstate or foreign commerce,
or induced or coerced to do so, with the intent that the person
engage in prostitution, 49 states prohibit all prostitution, and
Nevada prohibits prostitution derived from force, debt bondage,
fraud, and deceit. While the Protocol requires criminalization of
a range of conduct antecedent to the actual engaging in prostitution,
this requirement is met by state procurement or promotion of
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prostitution laws, or as in Nevada’s case, the above-described
trafficking law.

The Protocol also requires criminalization of trafficking for the
purpose of “other forms of sexual exploitation” Federal law pro-
hibits interstate travel or transportation of a person, and enticement
or inducement for the purpose of committing any criminal sexual
act. In addition, state laws proscribe a variety of forms of sexual
abuse, as well as attempted commission of such offenses. These
federal and state laws meet the obligation to criminalize trafficking
in persons for the purpose of other forms of sexual exploitation.

With respect to the obligation to criminalize attempted traf-
ficking for the purpose of other forms of sexual exploitation, the
federal laws described above are consistent with this requirement.
However, with respect to state laws, some forms of conduct that
are required to be criminalized as attempts would be too remote
from completion to be punished under the attempted sexual
abuse laws of a particular state. To address that narrow range of
attempted trafficking for sexual exploitation offenses that do not
rise to the level of attempted sex abuse offenses under federal or
state laws, it will be necessary to reserve the right to apply the
obligation set forth in Article 5, Paragraph 2(a), of the Protocol
only to the extent that such conduct is punishable by the laws of
the state concerned.

In addition, the Protocol requires States Parties to prohibit
trafficking and attempted trafficking in persons for the purpose of
the removal of organs (which the negotiating record makes clear
does not prohibit organ removal for legitimate medical reasons).
The most closely analogous federal criminal statute, 42 U.S.C. 274e,
penalizes only the sale of organs in interstate and foreign commerce.
While that statute, along with federal fraud, kidnapping, aiding
and abetting and conspiracy laws, likely covers most instances of
such trafficking that could arise, the express obligation under the
Protocol is nonetheless broader. Similarly, states generally do not
have statutes specifically treating as crimes trafficking or attempted
trafficking in persons for the purpose of the removal of organs,
although in a manner similar to federal law, such conduct may
be punishable as murder, assault, kidnapping, fraud or similar
offenses, depending on the circumstances of the crime.
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Accordingly, to avoid undertaking obligations with respect to
the two areas discussed above, I recommend [inclusion of the
same federalism reservation discussed in the context of Article 4
of the TOC Convention, with the addition of specific references
to the “Thirteenth Amendment’s prohibition of ‘slavery’ and
‘involuntary servitude’”].

I also recommend that the Senate include the [same under-
standing concerning reliance on existing federal and state law.]

II. Protection of victims of trafficking in persons

Article 6 (“Assistance to and protection of victims of trafficking
in persons”) recognizes that protection of victims is as important
as prosecuting traffickers. It calls on States Parties to make available
to victims of trafficking in persons certain protections and assist-
ance. Among the protections included are protection of the privacy
and identity of the victim by making legal proceedings confidential
and protection of the physical safety of victims. The types of assist-
ance to be offered include assistance during legal proceedings
against the trafficker, and assistance to provide for victims’ physical,
psychological and social recovery. . ..

Paragraph 1 of Article 8 (“Repatriation of victims of trafficking
in persons”) states that Parties must facilitate and accept the return
of their nationals and permanent residents who are trafficking
victims. This is consistent with the customary international law
principle that a country is obligated to accept the return of any of
its nationals. . . .

IV. Final provisions
Article 14 (“Saving clause”) is extremely important in setting

appropriate balance in the Protocol between law enforcement and
protection of victims. It reaffirms that the Protocol does not affect
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rights, obligations, and responsibilities of States and individuals
under international law, in particular international humanitarian
law as well as the 1951 Convention and the 1967 Protocol relating
to the Status of Refugees and the principle of non-refoulement as
contained therein. (The negotiating record explicitly states that
the Protocol does not deal one way or the other with the status of
refugees.) Moreover, this Article provides that the Protocol must
be applied in a way that does not discriminate against persons on
the ground that they are victims of trafficking in persons and that
the Protocol shall be interpreted and applied in a manner consistent
with internationally recognized principles of non-discrimination
(e.g., no distinction based on race, religion, nationality, membership
in a particular social group or political opinion.)

Finally, the terms of the Protocol, with the suggested reser-
vations and understandings, are consonant with U.S. law. To clarify
that the provisions of the Protocol, with the exceptions of those
implemented through Articles 16 and 18 of the Convention, are
not self-executing, I reccommend that the Senate include the [same
declaration reflecting this fact as in the TOC Convention] in its
resolution of advice and consent. . . .

PROTOCOL AGAINST THE SMUGGLING OF MIGRANTS
BY LAND, SEA AND AIR, SUPPLEMENTING THE UNITED
NATIONS CONVENTION AGAINST TRANSNATIONAL
ORGANIZED CRIME

The Migrant Smuggling Protocol consists of a preamble and
25 articles, which are divided into four chapters: I (“General
provisions”), IT (“Smuggling of migrants by sea”), III (“Prevention,
cooperation and other measures”) and IV (“Final provisions™).
To the extent practicable, the wording of key phrases and the
structure of the Trafficking and Migrant Smuggling Protocols are
consistent with each other and are modeled on the structure and
wording of the Convention. While there was never any concern,
in the context of the Trafficking Protocol negotiations, that the
Protocol might be used to punish the victims, there was great
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concern, especially on the part of “sending” countries (i.e., states
from which migrants are smuggled), that the “receiving” countries
(i.e., states to which migrants are smuggled) might use the Migrant
Smuggling Protocol to punish the smuggled migrants. It was
necessary to address this concern, and develop a Protocol that
balances law enforcement provisions with protection of the rights
of smuggled migrants, in order to reach consensus. Thus, this Pro-
tocol contains a number of migrant-protection provisions. As noted
above, subject to the reservations and understandings recom-
mended herein, the Protocol would not require implementing
legislation for the United States.

I. General provisions

Article 1 (“Relation with the United Nations Convention against
Transnational Organized Crime”) is structurally a key provision
of the Migrant Smuggling Protocol. ... [Like the Trafficking
Protocol], this Article provides that all provisions of the Convention
shall apply, “mutatis mutandis,” to the Protocol unless otherwise
provided. . . . Article 1 further clarifies this concept by providing
that the offences established in Article 6 of the Protocol (the
criminalization article) shall be regarded as offences established in
accordance with the Convention. . . .

The obligations set forth in the Convention that are to be
applied to offenses established in the Migrant Smuggling Proto-
col are all consistent with current U.S. law. In contrast to the
Convention and the Trafficking Protocol, no reservation will be
required with respect to the establishment of jurisdiction over
Protocol offenses committed on board ships flying a U.S. flag
or aircraft registered under U.S. law. This difference between the
Migrant Smuggling Protocol and the other instruments arises
because, as discussed further within, the Migrant Smuggling
Protocol requires the United States to criminalize only the smug-
gling of migrants into the United States, and travel and identity
document offenses in conjunction therewith. U.S. law provides for
jurisdiction over such conduct occurring outside the United States,
which would include on board ships flying a U.S. flag or aircraft
registered under U.S. law.
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Similarly, since U.S. federal law covers any migrant smuggling
into United States territory, and travel and identity document offen-
ses in conjunction therewith, a federalism reservation is not required.

As with respect to the Trafficking Protocol, to make clear that
the U.S. understands its existing comprehensive list of money
laundering predicate offenses as sufficient to implement the Article’s
obligation with respect to the Protocol offenses, I recommend that
[the same understanding as with the Trafficking Protocol] be
included in the U.S. instrument of ratification . . .

Finally, it should be noted that the previously described noti-
fications to be made by the United States with respect to Articles 16,
18, and 31 of the Convention also apply to this Protocol. No addi-
tional notification in this regard is necessary with respect to the
Migrant Smuggling Protocol.

Article 2 (“Statement of purpose”) describes the purposes of
the Protocol, which are to prevent and combat the smuggling
of migrants, and to promote cooperation among States Parties to
that end, while protecting the rights of smuggled migrants.

Article 3 (“Use of terms”) defines four terms used in the
Protocol, including the key term “smuggling of migrants.” “Smug-
gling of migrants” means “the procurement, in order to obtain,
directly or indirectly, a financial or other material benefit, of the
illegal entry of a person into a State Party of which the person is
not a national or a permanent resident.” The language that requires
the purpose of the smuggling to be financial or other material
gain is taken from the definition of “organized criminal group” in
the main Convention. The negotiating record explains that the
inclusion of this language was meant to emphasize that the Protocol
did not cover the activities of those providing support to smuggled
migrants for humanitarian reasons or on the basis of close family
ties. . . .

Article 5 (“Criminal liability of migrants”) states that migrants
must not be subject to criminal prosecution under the Protocol
merely because they are the objects of conduct set forth in Art-
icle 6 (criminalization). This Article was the key to getting the sup-
port of the “sending” countries for this Protocol. It makes perfectly
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clear that the Protocol does not call for the punishment of the
migrant merely because he or she has been smuggled. How-
ever, as is made explicit later in the Protocol (Article 6(4)), noth-
ing in Article 5 or anywhere else in the Protocol prevents a State
Party from taking measures against a smuggled migrant under its
domestic law. Also, Article 5 would not apply to a case where the
smuggled migrant was also part of the organized criminal group
that conducted the smuggling—in such a case the crimin-
alization obligation of the Protocol would apply to the migrant
not because of the migrant’s status as a smuggled migrant, but
because of his or her participation in the smuggling operation as
a smuggler.

Article 6 (“Criminalization”) was modeled on the analogous
articles in the Convention. It requires States Parties to crimin-
alize three distinct types of conduct: (1) “smuggling of migrants,”
(2) document fraud when committed for the purpose of enab-
ling the smuggling of migrants, and (3) enabling a person to reside
illegally in a State by means of document fraud or any other illegal
means. As confirmed by Article 11(6) of the Convention, there
is no requirement that the criminal offenses by which the U.S. will
implement this obligation be denominated in terms identical to
those used in the Protocol, provided the requisite conduct is a
criminal offense under U.S. law.

With respect to the first category (smuggling of migrants), each
State Party is obligated to criminalize the conduct described in
the definition set forth in Article 3(a), i.e., “the procurement. ..
of the illegal entry of a person into a State Party of which the
person is not a national or permanent resident.” This definition is
consistent with the United States’ interpretation that the Protocol
requires the United States to criminalize the smuggling of migrants
into its country, an obligation that can be implemented under
current U.S. law.

Within the second category (document fraud enabling the
smuggling of migrants), the Protocol requires Parties to criminalize
producing, procuring, providing, or possessing fraudulent travel or
identity documents. Although U.S. criminal statutes relating to
false or fraudulent passports, visas, other travel documents, and
identity documents are not couched in these precise terms, the
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conduct that must be prohibited under the Protocol is covered,
either through these statutes or through those prohibiting the
inducement or encouragement of migrant smuggling. U.S. law
relating to identity documents requires that the conduct covered
be done with the intent to defraud the United States. Since, as
noted above, the Protocol is understood by the United States to
require it to criminalize smuggling into the United States, this
intent requirement is consistent with our obligation under the
Protocol.

The third type of offense (enabling illegal residence) requires
some explanation. Until the last round of negotiations, the text
of the entire Protocol was developed on the assumption that the
definition of “smuggling of migrants” in Article 3 would cover
both illegal entry and illegal residence. In other words, criminal
groups that knowingly, intentionally and for profit, provided
false documents, transportation, housing, etc. to persons who were
present in a country illegally in order to enable those persons
to continue to reside in the country, would be guilty of “smuggling
of migrants,” even if the group had nothing to do with the initial
entry of the persons into the country, and even if the persons’
initial entry was legal. The “sending” countries were concerned
that this definition was too broad, and could cover the activities
of family members or others who helped illegal migrants remain
in a country for humanitarian reasons.

The eventual compromise was to limit the definition of
“smuggling of migrants” to illegal entry, and to have a separate
criminalization requirement for enabling illegal residence that was
limited to false documents, and did not cover other support, such
as transportation or housing, which might be given to illegal
migrants to enable them to remain in a country. In any event,
current U.S. law prohibiting the harboring of illegal aliens covers
the obligation set forth in this category.

As with the Trafficking Protocol, Article 6 obliges States Parties
to criminalize attempts to commit the offenses described in para-
graph 1, subject to the basic concepts of their respective legal sys-
tems, as well as participation as an accomplice (subject to the basic
concepts of their respective legal systems, with respect to procuring,
providing, or possessing fraudulent travel or identity documents) or
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organizing or directing others to commit the offenses. Participating
as an accomplice and ordering or directing migrant smuggling off-
enses are criminalized under general accessorial liability principles
of U.S. law. U.S. law prohibits most, but not all, attempts to
engage in the described conduct. For example, U.S. law does not
always criminalize attempted possession of fraudulent travel or
identity documents. Accordingly, I recommend that the following
reservation be included in the U.S. instrument of ratification:

The United States of America criminalizes most but not
all forms of attempts to commit the offenses established
in accordance with Article 6, paragraph 1 of this Protocol.
With respect to the obligation under Article 6, Para-
graph 2(a), the Government of the United States of America
reserves the right to criminalize attempts to commit the
conduct described in Article 6, paragraph 1(b), to the
extent that under its laws such conduct relates to false or
fraudulent passports and other specified identity documents,
constitutes fraud or the making of a false statement, or
constitutes attempted use of a false or fraudulent visa.

Article 18 (“Return of smuggled migrants”) is one of the key
articles in the Protocol. Paragraph 1 requires a State Party to
facilitate and accept the return of smuggled migrants who are its
nationals or permanent residents at the time of return. The Protocol
is the first binding international instrument to codify this customary
international law principle. Paragraph 2 calls on a State Party to
consider accepting the return of smuggled migrants who were
permanent residents at the time they entered the receiving State.
Thus paragraph 1 deals with cases where a person is a national or
has the right of permanent residence at the time of return.
Paragraph 2 is supplementary to paragraph 1 and deals with the
case of a person who had the right of permanent residence at
the time of entry, but no longer has it at the time of return. The
remainder of the Article deals with means of facilitating and
implementing the return of smuggled migrants. Some countries
refuse to acknowledge that a person is their national or permanent
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resident, or refuse to issue necessary travel documents to enable
the smuggled migrant’s return. This Article requires States Parties
to do both. It also requires States Parties to carry out returns in an
orderly manner with due regard for the safety and dignity of the
person. This Article does not affect any rights afforded to smuggled
migrants by the law of the receiving State Party (e.g., the right
to seek asylum); nor does it affect obligations entered into any
other applicable agreement or arrangement governing the return
of smuggled migrants.

IV. Final provisions

Article 19 (“Saving clause”) is extremely important in setting
appropriate balance in the Protocol between law enforcement
and protection of victims [like Article 14 of the Trafficking
Protocol].

* *

Finally, the [same declaration that the provisions of the Protocol
are non-self-executing (except for those implemented through
Articles 16 and 18 of the Convention)] is recommended to be
included in the resolution of advice and consent. . . .

b. Trafficking in persons
(1) Trafficking in Persons Report

On June 14, 2004, the Office to Monitor and Combat Traf-
ficking in Persons, U.S. Department of State, released its
fourth annual Trafficking in Persons Report, pursuant to
§ 110(b) (1) of the Trafficking Victims Protection Act of 2000,
Pub. L. No. 106—-386, 114 Stat. 1464, as amended (“TVPA”").

The 2004 report and related material are available at
www.state.gov/g/tip/rls/tiprpt/2004/. See also Department of
State fact sheet, “Facts About Human Trafficking,” available
at www.state.gov/r/pa/ei/rls/33109.htm.

Section 110(c) of the TVPA, 22 U.S.C. § 7107 (2000),
requires the President to submit a notification of one of four
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specified determinations with respect to “each foreign country
whose government, according to [the annual report]—
(A) does not comply with the minimum standards for the
elimination of trafficking; and (B) is not making significant
efforts to bring itself into compliance.” The four determination
options are set forth in § 110(d) (1)—(4).

On September 10, 2004, President Bush issued Pres-
idential Determination No. 2004—46 With Respect to Foreign
Governments’ Efforts Regarding Trafficking in Persons in a
memorandum for the Secretary of State, excerpted below.
69 Fed. Reg. 56,155 (Sept. 20, 2004). The Presidential Deter-
mination is also available, together with the Memorandum of
Justification Consistent with the Trafficking Victims Protection
Act of 2000, Regarding Determinations with Respect to “Tier
3” Countries,” at www.state.gov/g/tip/rls/prsrl /36127.htm.

Consistent with section 110 of the Trafficking Victims Protection
Act of 2000 (Division A of Public Law 106-386), as amended,
(the “Act”), I hereby:

Make the determination provided in section 110(d)(1)(A)(i)
of the Act, with respect to Equatorial Guinea and Venezuela, not
to provide certain funding for those countries’ governments for
fiscal year 2005, until such government complies with the minimum
standards or makes significant efforts to bring itself into com-
pliance, as may be determined by the Secretary of State in a report
to the Congress pursuant to section 110(b) of the Act;

Make the determination provided in section 110(d)(1)(A)(ii)
of the Act, with respect to Burma, Cuba, Sudan, and North Korea,
not to provide certain funding for those countries’ governments
for fiscal year 2005, until such government complies with the
minimum standards or makes significant efforts to bring itself into
compliance, as may be determined by the Secretary of State in a
report to the Congress pursuant to section 110(b) of the Act;

Make the determination provided in section 110(d)(3) of the
Act, concerning the determinations of the Deputy Secretary of State
with respect to Bangladesh, Ecuador, Guyana, and Sierra Leone;
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Determine, consistent with section 110(d)(4) of the Act, with
respect to Equatorial Guinea, for the implementation of programs,
projects, or activities regarding police professionalization, busi-
ness responsibility, and promotion of the rule of law, that pro-
vision to Equatorial Guinea of the assistance described in section
110(d)(1)(A)(i) of the Act for such programs, projects, or activities
would promote the purposes of the Act or is otherwise in the
national interest of the United States;

Determine, consistent with section 110(d)(4) of the Act, with
respect to Sudan, for all programs, projects, or activities of assist-
ance as may be necessary to implement a North/South peace accord
and to address the crisis in Darfur, that provision to Sudan of the
assistance described in section 110(d)(1)(B) of the Act for such
programs, projects, or activities would promote the purposes of the
Act or is otherwise in the national interest of the United States; and

Determine, consistent with section 110(d)(4) of the Act, with
respect to Venezuela, for all programs, projects, or activities
designed to strengthen the democratic process, including streng-
thening of political parties and supporting electoral observation
and monitoring, that provision to Venezuela of the assistance
described in sections 110(d)(1)(A)(i) and 110(d)(1)(B) of the Act
for such programs, projects, or activities would promote the pur-
poses of the Act or is otherwise in the national interest of the
United States.

The certification required by section 110(e) of the Act is
provided herewith.

(2) NATO policy

On June 28, 2004, at a NATO Summit meeting in Istanbul,
Turkey, the United States and Norway proposed an initiative
to help combat trafficking in persons. As described in a fact
sheet issued by the White House Office of the Press Secretary
on that date:

At today’s NATO Summit meeting, Allied leaders
endorsed a “zero tolerance” policy for forces in NATO
operations to help combat trafficking in persons. The
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United States and Norway proposed this initiative, which
was approved by the North Atlantic Council on June 9,
2004, and by all 46 members of the Euro-Atlantic
Partnership Council on June 16, 2004.

Through this new policy, NATO will develop specific
provisions for NATO-led forces to support the efforts of
local authorities to combat trafficking. NATO will develop
methods to monitor progress on combating trafficking.
In implementing this policy, the Alliance will work closely
with local and international organizations that protect
and house adult and child victims of trafficking. NATO
will also work closely with the United Nations, the Organ-
ization for Security and Cooperation in Europe, the Inter-
national Organization on Migration, and other multilateral
organizations in this effort.

The fact sheet is available at www.whitehouse.gov/news/
releases/2004,/06/20040628-1.html. See also White House fact
sheet on U.S. efforts to end human trafficking, available at
www.whitehouse.gov/news/releases/2004,/03/20040318-8.html

(3) UN response to gender-based violence in conflict and
post-conflict situations

On October 28, 2004, Ambassador Anne Patterson, Deputy
U.S. Representative to the United Nations, addressed the
Security Council on the report of the Secretary-General
entitled “Women and peace and security.” S/2004/814
Ambassador Patterson’s comments, excerpted below and avail-
able at www.un.int/usa/o4_213.htm, focused on the challenge
of combating trafficking in persons. The Department of
Peacekeeping Operations (“DPKO”) Best Practices Unit
referred to in the text is available at http://pbpu.unlb.org/
PBPU /topic.aspx?classid=3d&catid=35aobjtype=2.
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Mr. President, my delegation would like to thank Under Secretary
General Guehenno for his candid introduction of the Secretary
General’s report [S/2004/814] as well as the reports of the High
Commissioner for Humanitarian Affairs and Executive Director
Obeid. . . . The United States agrees that the UN must strengthen
its response to gender-based violence in both conflict and post-
conflict situations. The U.S. delegation would like to focus its
comments today on one element of the problem, namely trafficking
in persons. This problem is often worsened by the upheaval of
post-conflict situations, as Ms. Arbour said. Regrettably, it has
also been associated with the presence of peacekeeping operations.

Mr. President, the United States is deeply committed to ending
the scourge of trafficking in persons that poses a security threat
by lining the pockets of criminal groups, while grossly violating
people’s human rights and serving as a public health threat through
the spread of sexually transmitted diseases. This also hampers
readiness. This is an issue that is receiving increasing attention
from the international community and from the United States.
Last September, President Bush called on the international com-
munity to create clear standards and certainty of punishment for
the crime of trafficking. Since 2000, the U.S. has given almost
$300 million to support anti-trafficking in persons programs in
more than 120 countries. In the past year, 24 nations enacted new
laws to combat trafficking in persons while 32 other countries are
currently drafting or passing such laws. As a result of these efforts,
nearly 8,000 traffickers have been prosecuted worldwide while
2,800 have been convicted.

... Not surprisingly, UN peacekeeping missions mirror
attitudes and problems found in the armed forces of the member
states. As Security Council members, we should continue to
support the efforts of UN leadership to effect change within UN
missions. Trafficking in persons violations within UN missions
needs continued high-level attention. In July 2004, the Under-
Secretary-General Guehenno and the Secretary General officially
approved an anti-trafficking policy for peacekeepers. This policy
supplements a bulletin issued by the Secretary General in October
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2003, which also established guidelines of acceptable conduct
by UN peacekeepers. This bulletin prohibits acts of sexual
exploitation and sexual abuse by UN staff or UN forces conducting
operations under UN command, including the “exchange of money,
employment, goods or services for sex” and sexual activity with
persons under age 18.

However, a policy is only as good as its enforcement. We
welcome Mr. Guehenno’s statement that the UN will enforce a
policy of zero-tolerance in sex trafficking at every UN mission.
We must also enforce the same zero-tolerance policy with prosti-
tution, as this fuels the demand for human trafficking victims by
serving as a cover under which traffickers operate. We also seek to
put in place trafficking in persons training for all UN peacekeepers,
which would be mandatory prior to their deployment.

Mr. President, the U.S. commends the work of the DPKO Best
Practices Unit to this end. ... Mr. President, by definition, post-
conflict societies are those which suffer from weak rule of law.
United Nations peacekeeping missions need to be at the forefront
of ensuring that gender based violence is eliminated and redressed.
We can do this by creating concrete steps and actions to ensure
compliance.

8. Extraterritorial Jurisdiction in U.S. Courts
a. Military Extraterritorial Jurisdiction Act of 2000

The Military Extraterritorial Jurisdiction Act of 2000 (“MEJA”),
Pub. L. No. 106—523 (2000), § 2(a), 114 Stat. 2488, 18 U.S.C.
§§ 3261-3267, was enacted following a decision by the U.S.
Court of Appeals for the Second Circuit, United States v.
Gatlin, 216 F.3d 207 (2d Cir. 2000), that highlighted a gap
in jurisdiction over civilian personnel living abroad with
the military. 18 U.S.C. § 3261 establishes federal criminal
jurisdiction over “conduct outside the United States that
would constitute an offense punishable by imprisonment
for more than 1 year if the conduct had been engaged in
within the special maritime and territorial jurisdiction of the
United States [18 U.S.C. § 7]” if committed by a person “(1) while

DOuC03 168 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

International Criminal Law 169

employed by or accompanying the Armed Forces outside
the United States; or (2) while a member of the Armed Forces
subject to chapter 47 [§ 801 et seq.] of title 10 (the Uniform
Code of Military Justice) ...”

Section 3261 provides further:

(b) No prosecution may be commenced against a
person under this section if a foreign government, in
accordance with jurisdiction recognized by the United
States, has prosecuted or is prosecuting such person for
the conduct constituting such offense, except upon the
approval of the Attorney General or the Deputy Attorney
General. . ..

(c) Nothing in this chapter may be construed to
deprive a court-martial, military commission, provost
court, or other military tribunal of concurrent jurisdiction
with respect to offenders or offenses. . ..

(d) No prosecution may be commenced against a
member of the Armed Forces subject to chapter 47 of
title 10 (the Uniform Code of Military Justice) under this
section unless—

(1) such member ceases to be subject to such
chapter; or

(2) an indictment or information charges that
the member committed the offense with one or more
other defendants, at least one of whom is not subject
to such chapter.

Section 3262 pertaining to arrest and commitment, pro-
vides for extraterritorial arrest and transfer to the United
States under MEJA:

a) The Secretary of Defense may designate and authorize
any person serving in a law enforcement position in the
Department of Defense to arrest, in accordance with
applicable international agreements, outside the United
States any person described in section 3261(a) if there
is probable cause to believe that such person violated
section 3261(a).
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(b) Except as provided in sections 3263 and 3264, a person
arrested under subsection (a) shall be delivered as soon
as practicable to the custody of civilian law enforcement
authorities of the United States for removal to the
United States for judicial proceedings in relation to
conduct referred to in such subsection unless such
person has had charges brought against him or her under
chapter 47 of title 10 for such conduct.

Section 3263 authorizes delivery of a person described in
§ 3261(a) to authorities of a foreign country where the violation
allegedly occurred if the authorities request the person for
trial and such delivery is authorized by a treaty or other inter-
national agreement to which the United States is a party.

As originally enacted, § 3267 limited the defintion of
“employed by the Armed Forces outside the United States”
to cover civilian employees and contractors (including sub-
contractors at any tier) or employees of contractors of
the Department Defense, who were not “national[s] of or
ordinarily resident in the host nation” and were “present or
residing outside the United States in connection with such
employment.” In 2004 the National Defense Authorization
Act, Fiscal Year 2005, amended § 3267, expanding this
definition to include employees and contractors that were
not employed by the Department of Defense. As amended,
§ 3267 also covers employees, contractors or employees
of a contractor (including a subcontractor at any tier) of
“any other Federal agency, or any provisional authority, to
the extent such employment relates to supporting the mission
of the Department of Defense overseas.” Pub. L. No. 108-
375, Div A, Title X, Subtitle I, § 1088, 118 Stat. 2066.

Under § 3266 of the act, the Secretary of Defense, in
consultation with the Attorney General and the Secretary of
State, is to publish regulations to implement the statute. On
February 2, 2004, the Department of Defense published
a proposed rule for that purpose in the Federal Register. 69
Fed. Reg. 4890 (Feb. 2, 2004). At the end of 2004 the final
rule was being prepared for publication.
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On May 30, 2003, Latasha Lorraine Arnt was indicted by
a grand jury in the Central District of California for the murder
of her husband on May 26, 2003, at Incirlik Air Base, Turkey,
in violation of MEJA and 18 U.S.C. §§ 1111. Ms. Arnt was the
dependent spouse of Mr. Arnt, who was a member of the
U.S. Air Force assigned to Incirlik Air Base at the time of
the murder. This was the first time that the statutory MEJA
procedures were used to bring a defendant to trial for an
offense over which the United States would not have had
jurisdiction without MEJA. On October 8, 2004, Latasha Arnt
was convicted of voluntary manslaughter.

b. Amendment to special maritime and territorial jurisdiction

Section 804 of the USA PATRIOT Act, Pub. L. No. 107-56
(2001) amended the definition of “special maritime and
territorial jurisdiction of the United States (‘SMTJ’)” (18 U.S.C.
§ 7), to provide the basis for federal criminal jurisdiction
over certain crimes committed on the premises of U.S. embas-
sies and military and other U.S. facilities. The amendment
added a new subsection (9) to § 7 to read as follows:

The term “special maritime and territorial jurisdiction of
the United States”, as used in this title, includes:

* *

(9) With respect to offenses committed by or against a
national of the United States as that term is used in
section 101 of the Immigration and Nationality Act—
(A) the premises of United States diplomatic,
consular, military or other United States Government
missions or entities in foreign States, including the
buildings, parts of buildings, and land appurtenant
or ancillary thereto or used for purposes of those
missions or entities, irrespective of ownership; and
(B) residences in foreign States and the land
appurtenant or ancillary thereto, irrespective of
ownership, used for purposes of those missions or
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entities or used by United States personnel assigned
to those missions or entities.

Nothing in this paragraph shall be deemed to supersede
any treaty or international agreement with which this
paragraph conflicts. This paragraph does not apply with
respect to an offense committed by a person described
in [MEJA].

In 2004 legislation was enacted to remedy the unintended
consequence that § 7(9) in fact narrowed the reach of
extraterritorial jurisdiction over the federal crime of torture
under 18 U.S.C. §§ 2340 and 2340A. The federal crime only
applies to torture committed “outside the United States.”
Section 2340(3) originally defined the term “United States”
as including “all areas under the jurisdiction of the United
States including any of the places described in sections 5
and 7 of this title [18] and section 46501(2) of title 49.” Thus,
the locations described in § 7(9) were no longer “outside”
the United States under that definition and no longer covered
by the federal torture statute (although other federal crimes
related to torture, such as murder, that apply within the
SMT]J, would apply). Section 1089 of the National Defense
Authorization Act, Fiscal Year 2005, Pub. L. No. 108-375,
amended 18 U.S.C. § 2340(3) to read “‘United States’ means
the several States of the United States, the District of
Columbia, and the commonwealths, territories, and posses-
sions of the United States.” As a result, torture committed
on those U.S. facilities covered by section 7(9) once again is
covered by the federal torture statute.

C. INTERNATIONAL CRIMINAL TRIBUNALS
1. International Criminal Tribunal for the Former Yugoslavia

On December 16, 2004, the Department of State released
a press statement by Spokesman Richard Boucher supporting
actions against war crimes fugitives and their supporters
by Paddy Ashdown, the High Representative for Bosnia and
Herzegovina.

DOuC03 172 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

International Criminal Law 173

The statement, set forth below, is available at
www.state.gov/r/pa/prs/ps/2004/39891.htm.

The United States strongly supports High Representative for Bosnia
and Herzegovina Paddy Ashdown’s actions of December 16 to re-
form institutions in the Republika Srpska that have obstructed full
cooperation with the International Criminal Tribunal for the former
Yugoslavia (ICTY), and to remove individuals who have failed to
uphold their responsibility to apprehend war crimes indictees.

In support of the High Representative’s actions, the United
States is freezing the assets of the Serb Democratic Party (SDS),
as well as two Serbia and Montenegro companies that have
provided financial support to Radovan Karadzic and several
individuals indicted by the Tribunal. The United States is imposing
travel restrictions that will prevent entry into the United States
by the leadership of the main parties in the Republika Srpska
government, the Serb Democratic Party and the Party for
Democratic Progress (PDP). We also are reviewing ways to more
directly assist those in the Republika Srpska who are working for
a better future as part of Europe and to further isolate those who
are holding Bosnia and Herzegovina back.

The United States remains committed to helping Bosnia and
Herzegovina assume its rightful place as a full member of the Euro-
Atlantic community. Elements within the Republika Srpska are
impeding progress towards this goal. NATO foreign ministers
on December 9 reiterated that “failure by the Republika Srpska
to fulfill its obligations to bring war criminals to justice” is the
obstacle preventing Bosnia and Herzegovina from joining NATO’s
Partnership for Peace program. In nine years the Republika Srpska
has failed to arrest even a single Tribunal indictee. Its failure to
cooperate fully with International Criminal Tribunal for the former
Yugoslavia constitutes a fundamental breach of the Dayton
Accords. It is clear that systemic changes to the Republika Srpska
police and security structures are necessary to overcome this
obstructionism.

On November 15, 2004, Susan Moore, Senior Advisor
to the U.S. Mission to the United Nations addressed the UN
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General Assembly on the need for international cooperation
to ensure the successful operation and completion of the
work of the ICTY, as excerpted below.

The full text of her statement is available at
www.state.gov /s /wci/ps/38478.htm.

With regard to the ICTY, we must all work together to ensure
success of the UN Security Council-endorsed Completion Strategy
that seeks to conclude investigations by the end of 2004, trials
by 2008, and all work by 2010. To fulfill this program, Serbia
and Montenegro, Bosnia and Herzegovina, and Croatia must fulfill
their legal obligations to cooperate fully with the ICTY. Such
cooperation includes not only access to archives and witnesses,
but also apprehending all fugitive indictees within their territory
and transferring them to The Hague, most notably Ratko Mladic,
Radovan Karadzic, and Ante Gotovina. In this regard, we note
that the Republika Srpska has failed to render a single fugitive
indictee to the Tribunal and Serbia and Montenegro’s coopera-
tion has deteriorated to a standstill in the past 12 months. The
United States and others in the international community have
made clear that upholding international obligations to the ICTY
is a prerequisite for further integration into the Euro-Atlantic
community.

Serbia and Montenegro’s lack of cooperation with the ICTY
also undermines the confidence of the international community
that it is willing and able to prosecute fairly and effectively per-
petrators of war crimes and crimes against humanity. Until Serbia
meets its cooperation obligations, we do not see domestic trials of
ICTY indictees as a realistic option. We call on all authorities in
Serbia, especially the Prime Minister as head of the government,
to act immediately to apprehend and render to The Hague all
fugitives hiding in the country.

We continue to support efforts to help create the capacity for
credible domestic trials of low and mid-level war crime cases
throughout the region. We note the significant work being done
in Sarajevo in this regard, and urge other states to contribute to
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this court either through direct financial assistance or in kind
contributions.

See also remarks by Ambassador Prosper to the National
Assembly of the Republika Sprska on March 4, 2004, avail-
able at www.state.gov/s/wci/rm/30167.htm and fact sheet
entitled “At Large Persons Publicly Indicted for War Crimes
in the Former Yugoslavia,” available at www.state.gov/s/wci/

fs/27627.htm.

2. International Criminal Tribunal for Rwanda

On May 10, 2004, the United States issued a statement com-
mending the Government of the Democratic Republic of
the Congo on the capture of Yusuf Munyakazi and his
transfer to the International Criminal Tribunal for Rwanda.
As explained in the statement, “Munyakazi is indicted for
genocide for his alleged role as a leader of the Hutu extrem-
ist Interahamwe responsible for killing tens of thousands of
Tutsis and moderate Hutus in Rwanda’s Cyangugu prefecture
during the genocide in 1994.” The statement concluded:
“The United States urges all governments in the region to
vigorously pursue the apprehension of all persons indicted
for genocide by the UN Tribunal who have gained refuge
on their soil, in accordance with UN Security Council
Resolution 1534 (2004).” See www.state.gov/r/pa/prs/ps/2004/
32341.htm. See also B.3.b. supra.

3. International Criminal Court

a. Adoption of UN-ICC agreement
On September 13, 2004, the UN General Assembly adopted
Resolution 58/318, U.N. Doc. A/RES/58/318, approving a

negotiated agreement concerning the relationship between
the United Nations and the International Criminal Court,
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and decided to apply the agreement provisionally pending
its formal entry into force. The agreement was initialed on
June 7, 2004, and approved by the Assembly of States Parties
to the Rome Statute on September 7, 2004. For the text of
the agreement, see UN Doc. A/58/874, annex (Aug. 20, 2004).
The United States disassociated itself from consensus on
Resolution 58/318 and provided an explanation of its position
as set forth in full below.

The reasons for U.S. opposition to the Rome Statute as finally
adopted are well known. I shall restate the fundamental points
today.

First, however, let me reiterate that the United States respects
the right of states to become parties to the Rome Statute. At the
same time, we expect similar respect for our decision not to become
a party to the Rome Statute. We also wish to highlight relevant
restrictions imposed by our domestic law, especially the American
Servicemembers’ Protection Act, which severely restricts U.S. inter-
action with the International Criminal Court.

Our position has three principal parts.

First, the United States is concerned by the potential of polit-
ically motivated prosecutions against U.S. elected leaders,
servicemembers, and other citizens. Examples of investigations
or prosecutions based on a political agenda, not evidence and
neutral prosecutorial judgment, abound. The structure of the ICC
makes such unacceptable proceedings possible. A prosecutor’s
office, housed in a democratically responsible political branch of
government, perforce is democratically accountable in a system
of checks and balances. The ICC does not have similar political
accountability.

Second, the ICC has problems in the related areas of juris-
diction and due process. The power of this international tribunal
is independent of consent. While sovereigns have the right to try
non-citizens who have committed offenses against their citizens
or on their territory, the United States has never recognized the
right of an international organization, created by treaty, to do so
absent consent or a UN Security Council mandate and Security
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Council oversight. In addition, the Rome Statute raises, but does
not satisfactorily address, due process concerns. These include issues
of multiple jeopardy, definitions of crimes, and problems of evidence
and testimony when the court has to harmonize various legal systems
and languages.

Finally, the Rome Statute dilutes the authority of the UN
Security Council and departs from the system that the framers of
the UN Charter envisioned. For instance, the Assembly of states
parties is wrestling with the definition of Aggression, a matter left
to the Security Council by the UN Charter.

The ICC is not part of the UN Charter System, and the
adoption of this resolution does not change that fact. The ICC
and the UN are, as the Rome Statute and the relationship agreement
state, independent of one another. We should not lose sight of
the ICC’s independent status as this agreement is implemented.
In this regard, the United States is pleased that the resolution
makes explicit that the established precedent of cost-neutral
arrangements between the United Nations and other international
organizations will be adhered to with regard to the ICC. Member
states will not be financially responsible for the costs incurred
to the UN for services, facilities, cooperation, assistance, or any
other support provided to non-UN bodies. We expect the parties
to this agreement to hold to the explicit language in the agreement
that support will be provided on a reimbursable basis, and we
expect any arrangement between the two bodies to conform to
this principle.

Further, we are pleased by assurances that this agreement has
no consequences under Rule 153 of the General Assembly Rules
of Procedure, which otherwise requires the Secretariat to issue
a program budget impact (PBI) whenever a resolution under
discussion gives rise to financial implications.

Rule 153 says that “No resolution in respect of which expend-
itures are anticipated by the Secretary-General shall be voted by
the General Assembly until the Fifth Committee has had an oppor-
tunity of stating the effect of the proposal upon the budget estim-
ates of the United Nations.” We are assured that the Secretariat has
not produced a PBI for this resolution because there are no expend-
itures attached to it.
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Because of our longstanding concerns with the ICC, some
of which T articulated today, the United States cannot join con-
sensus. Nonetheless, I want to reiterate the U.S. commitment to
accountability for war crimes, genocide, and crimes against hum-
anity. The United States has a record that is second to none in
holding its own officials and citizens accountable for such crimes,
as well as for supporting properly constituted international war
crimes tribunals from Nuremberg to the International Criminal
Tribunals for the Former Yugoslavia and Rwanda. Properly under-
stood, therefore, our decision not support the ICC reflects our com-
mitment to the rule of law, not our opposition to it.

b. Report of the International Criminal Court

On November 19, 2004, Eric Rosand, Deputy Legal Adviser,
U.S. Mission to the United Nations, addressed the Sixth
Committee (Legal) on the adoption of a resolution concerning
the Report of the International Criminal Court. A/C.6/59/
L.25 and Corr.1. The draft resolution, among other things,
“calls upon all States that are not yet parties to the Rome
Statute of the International Criminal Court to consider
ratifying or acceding to it without delay....” Mr. Rosand’s
remarks explaining why the U.S. could not join consensus
on the draft resolution reiterated many of the U.S. concerns
set forth in a. supra and commented on U.S. efforts to address
its concerns, as excerpted below.

The full text is available at www.un.int/usa/o4_257.htm.
The resolution was adopted by the General Assembly on
December 16, 2004. U.N. Doc. A/RES/59/43.

We are disappointed at the failure of the Security Council to renew
a resolution requesting the ICC not to commence or proceed with
the investigation or prosecution of personnel from non-parties
to the Rome Statute with respect to acts or omissions connected
with their participation in UN missions. The absence of successors
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to Security Council Resolutions 1422 and 1487 reflects the demise
of a compromise that respected the strongly held views of those
who support the ICC and the equally strongly held views of those
who do not.

One way we are addressing this issue, is through agreements
recognized by Article 98 of the Rome Statute. To date, we have
signed agreements with 96 nations that ensure against U.S. citizens
and military personnel being surrendered to the ICC. We highlight
these agreements to demonstrate our resolve to protect U.S. persons
from the ICC’s jurisdiction, and the growing consensus that Article
98 Agreements are an important mechanism to protect states not
parties to the Rome Statute from the ICC’s claims of jurisdiction.
Indeed, just as many nations—97 including the United States—
have signed Article 98 agreements as have taken the final step
to join the ICC.

While we continue to respect the right of States to become
parties to the Rome Statute, at the same time, we continue to ask
that our decision not to be a party also be respected.

c. Organization of American States resolution

On June 8, 2004, the General Assembly of the Organiza-
tion of American States, at its 34th regular session, adopted
a resolution “Promotion of the International Criminal Court.”
AG/RES.2039 (XXXIV-0.04). At the request of the United
States, the U.S. statement explaining that it could not “in
good faith join in the consensus on an OAS resolution
that promotes the Court”, excerpted below, is appended to
the resolution as an annex. The resolution and annex are
available in the published Proceedings, Volume I, of the 34th
session, OEA/Ser.P/XXXIV-0.2 (Nov. 30, 2004) at 286—-89,
www.oas.org/juridico Jenglish/ago2528e08.doc. See also remarks
to the press by Ambassador Prosper following the Stockholm
Forum for the Prevention of Genocide that the “best approach
is to encourage and support domestic prosecutions” as an
alternative to the ICC. Ambassador Prosper’s remarks are
available at www.state.gov/s/wci/rm/29508.htm.
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The United States has long been concerned about the persistent
violations of international humanitarian law and international
human rights law throughout the world. We stand for justice and
the promotion of the rule of law. The United States will continue
to be a forceful advocate for the principle of accountability for
war crimes, genocide and crimes against humanity, but we cannot
support the seriously flawed International Criminal Court. Our
position is that states are primarily responsible for ensuring justice
in the international system. We believe that the best way to combat
these serious offenses is to build and strengthen domestic judicial
systems and political will and, in appropriate circumstances, work
through the United Nations Security Council to establish ad hoc
tribunals as in Yugoslavia and Rwanda. Our position is that
international practice should promote domestic accountability. The
United States has concluded that the International Criminal Court
does not advance these principles.

The United States notes that in past decades several member
states have reached national consensus for addressing historic
conflicts and controversies as part of their successful and peaceful
transition from authoritarian rule to representative democracy.
Indeed, some of those sovereign governments, in light of new
events, evolved public opinion, or stronger democratic institutions,
have decided on their own and at a time of their choosing to
reopen past controversies. These experiences provide compel-
ling support for the argument that member states—particularly
those with functioning democratic institutions and independent
functioning judicial systems—should retain the sovereign dis-
cretion to decide as a result of democratic and legal processes
whether to prosecute or to seek national reconciliation by other
peaceful and effective means. The United States is concerned
that the International Criminal Court has the potential to under-
mine the legitimate efforts of member states to achieve national
reconciliation and domestic accountability by democratic means.

Our policy on the ICC is consistent with the history of our
policies on human rights, the rule of law and the validity of demo-
cratic institutions. For example, we have been a major proponent
of the Special Court for Sierra Leone because it is grounded in
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sovereign consent, combines domestic and international parti-
cipation in a manner that will generate a lasting benefit to the rule
of law within Sierra Leone, and interfaces with the Truth and
Reconciliation Commission to address accountability.

In light of this position, the United States cannot in good faith
join in the consensus on an OAS resolution that promotes the
Court.

d. Resolutions of UN bodies

During 2004 the United States objected to certain language
concerning the ICC in resolutions adopted in UN bodies.
Examples follow.

(1) UN Commission on Human Rights (“UNCHR”)

In Resolution 2004/46, “Violence Against Women,” the
United States proposed an amendment to delete from oper-
ative paragraph 18 the clause “and urges States to ratify or
accede to the Rome Statute, which entered into force on
1 July 2002.” The amendment was defeated and the United
States joined consensus in adoption of the resolution on
April 20, 2004. E/CN.4/RES/2004/46. See also discussion
of second amendment in Chapter 6.D.5.

As to Resolution 2004/72, “Impunity,” the United States
offered an amendment relating to preambular paragraph
(“PP") 8 and operative paragraph (“OP”) 9. Those paragraphs
provide that the Commission

[PP] 8. Acknowledges the historic significance of the
entry into force of the Rome Statute of the International
Criminal Court (A/CONF.183/9) on 1 July 2002, recog-
nizes that to date 92 States have ratified or acceded to
the Rome Statute and calls upon all States that have not
yet done so to consider ratifying or acceding to it;

* * £
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[OP] 9. Recognizes the fundamental importance of the
principle of complementarity in the Rome Statute and
stresses the importance of the implementation by States
parties of their obligations under the Statute;

The U.S. amendment would have deleted PP8 and replaced
it with

Recognizing that justice is best achieved through func-
tioning national judicial systems that serve to bring alleged
criminals to justice so as to end impunity

and would have replaced the words “the fundamental
importance of” in OPg with “that States parties have
endorsed.” The U.S. amendment was defeated and the
resolution was adopted without a vote on April 20, 2004.
E/CN.4/RES/2004/72.

On April 21, 2004, the United States offered an amend-
ment to PP 10 and OP 2(b) in a resolution entitled “Protection
of United Nations personnel.” Those paragraphs provide in
pertinent part:

...[N]oting the role that the [International Criminal]
Court can play in bringing to justice those responsible
for serious violations of human rights and interna-
tional humanitarian law, as a measure of preventing
impunity.”

2. Calls upon all States: . . . (b) To consider as a matter of
priority becoming parties to the Rome Statute of the
International Criminal Court.

The U.S. amendment would have replaced “the role that the
Court can play in” with “the importance of” in PP8 and
would have deleted OP 2(b). The amendment was defeated
and the resolution was adopted without a vote. E/CN.4/
RES/2004/77.

In Resolution 2004/82, “Advisory services and technical
assistance in Burundi,” the United States proposed an
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amendment to change language encouraging Burundi to
“ratify” the Rome Statute with “consider ratifying.” The
amendment was defeated and the resolution was adopted
without a vote on April 21, 2004. E/CN.4/RES/2004/82.

In Resolution 2004/84, “Advisory services and technical
assistance in the Democratic Republic of the Congo,” the
United States proposed to replace language calling upon the
Government of National Unity and Transition “To cooperate
with the International Criminal Court” in paragraph 5(e) with
“To comply with its obligations as State party to the Rome
Statute of the International Criminal Court, including with all
the provisions obliging it to cooperate with the Court, as
well as with the agreements concluded under article 98 of
the Rome Statute.” The amendment was defeated and the
resolution was adopted without a vote on April 21, 2004.
E/CN.4/RES/2004/84.

(2) General Assembly and Third Committee

The United States proposed similar amendments in the
Third Committee to certain resolutions, including those on
extrajudicial, summary or arbitrary executions, on enforced
or involuntary disappearances, and on the situation of human
rights in the Democratic Republic of the Congo. The U.S.
proposals were rejected. On December 20, 2004, the resolu-
tions were adopted by the General Assembly as A/RES/59/
197 (by recorded vote), A/RES/59/200 (by consensus) and
A/RES/207 (by recorded vote), respectively. Preceding adop-
tion, the United States stated that it would not resubmit its
amendments but that its position had not changed; never-
theless, the United States voted in favor of or joined con-
sensus on all three resolutions. As to Resolutions 59/197
and 59/200, the United States explained that it “wishe[d]
to underscore that the international community should use
all available and appropriate international, regional and dom-
estic judicial mechanisms.” See also discussion of Resolution
A/59/211 in Chapter 7.A.3.
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e. Bilateral agreements under Article 98 of the Rome Statute
(1) General

On October 8, 2004, the United States exercised its right
of reply at the Organization for Security and Co-operation
in Europe (“OSCE”) Human Dimension Implementation
meeting in Warsaw on the issue of U.S. Article 98 agreements.
The U.S. intervention is set forth below in full. See also 3.b.
supra and Digest 2002 at 165—68, Digest 2003 at 234—37.

I would like to address the comments raised concerning Article 98
agreements. The United States has a unique role and responsibility
to help preserve international peace and security. At any given
time, U.S. forces are located in close to 100 nations around the
world, for example, conducting peacekeeping and humanitarian
operations and fighting inhumanity. We must ensure that our
soldiers and government officials are not exposed to the prospect
of politicized prosecutions and investigations. Our country is com-
mitted to a robust engagement in the world to defend freedom and
defeat terror; we cannot permit the ICC to disrupt that vital mission.

As a result, the United States is entering into legally binding,
bilateral agreements that would prohibit the surrender of U.S.
persons to the ICC without our consent. These agreements are
specifically contemplated under Article 98 of the Rome Statute
that created the ICC and provide U.S. persons with essential pro-
tection against the Court’s purported jurisdictional claims. Thus
far, the United States has concluded Article 98 agreements with
95 countries over the globe, 68 of whom are either states parties
or signatories to the Rome Statute.

I should note that the U.S. decision to seek these bilateral
agreements originated during the open debate in the U.N. Security
Council on Resolution 1422. A number of ICC proponents,
including European Union (EU) members, encouraged us not to
resolve these issues in the Security Council, but rather to do so on
a bilateral basis. Following this advice from our European friends,
we began in the late summer of 2002 to seek Article 98 agreements
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as an arrangement that would satisfy our concerns, but also fall
within the Rome Statute provisions.

Ironically, the European Union subsequently rejected the advice
of some of its own members, and established a coordinated position
that has made it difficult for its member states to enter into accept-
able Article 98 agreements with the United States. Moreover,
the EU is also now putting pressure on EU aspirant countries and
others to apply restrictive conditions on such agreements with
us. Some EU officials have argued that the wording of Article 98
of the Rome Statute limits the categories of persons that may be
covered by bilateral non-surrender agreements, and the EU has
imposed guidelines to this effect. On the contrary, the Rome Statute
does not impose any obligation on States Parties to refrain from
entering into non-surrender agreements that cover all their persons,
while those who insist upon a narrower interpretation must, in
effect, read language into Article 98 (2) that is not contained within
the text of that provision. From our perspective, the EU is imposing
an unfair choice upon our friends and allies, particularly those
countries seeking to join the EU. We hope that senior EU officials in
Brussels will reconsider their insistence on attaching overly restrictive
conditions to Article 98 agreements, given the wide support we
are receiving on this issue elsewhere in the world. We also continue
to discuss, on a bilateral basis with EU member states, our desire
to enter into properly-crafted Article 98 agreements with them.

Increasingly, Article 98 agreements play an important role in
U.S. bilateral relationships regardless of whether a State is a Party
to the Rome Statute. The United States Government places great
importance on these agreements in making decisions related to
military cooperation relationships around the world. The American
Servicemembers’ Protection Act, which was enacted with strong
bipartisan support by both houses of the Congress, prohibits
military assistance to countries that are party to the Rome Statute.
This prohibition may be waived with respect to those countries
that have entered into Article 98 agreements with the United States.

Additionally, there are strong reasons for entering into these
agreements with States that are not Party to the Rome Statute.
First, a State not currently a Party to the Rome Statute may become
one at any time. Second, the ICC may request that a non-Party
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arrest and surrender to the Court a U.S. person on its territory.
The Rome Statute contains no requirement for the State to notify
the United States, or receive our consent, before such a surrender.
Entering [into] an Article 98 agreement is thus important to future
cooperation on a range of diplomatic, military, and security ini-
tiatives. It also sends an important political signal that American
concerns are widely shared around the world.

It is a misconception that the United States wants to use these
agreements to undermine the ICC. To the contrary, we are deter-
mined to be proper in our relations with the Court, proceeding in
a manner specifically contemplated by the Rome Statute itself.
Moreover, as a general rule, in these agreements, the United States
makes clear its intention to bring to justice those who commit
genocide, crimes against humanity and war crimes. This is the
stated goal of ICC supporters, and a goal that the United States
has and will maintain.

In matters of international justice, the United States has
many foreign policy instruments to utilize that are fully con-
sistent with our values and interests. We will continue to play
a worldwide leadership role in strengthening domestic judicial
systems and promoting freedom, transparency and the rule of
law. We seek no immunity for our citizens, but only a simple, non-
surrender agreement as contemplated in the Rome Statute. We
fully commit ourselves, where appropriate, to investigate and pro-
secute serious, credible accusations of war crimes, crimes against
humanity and genocide that have been made against any of our
people.

(2) Provision of foreign assistance
(i) Economic Support Fund

Section 574 of the Foreign Operations, Export Financing,
and Related Programs Appropriations Act for FY 2005, as
contained in Pub. L. 108447, 118 Stat. 2809, signed into
law December 8, 2004, added a new restriction on foreign
assistance. It provided that “[n]Jone of the funds made

DOuC03 186 $ 9/2/06, 13:58



HEEERNT T T 1] £ H B 5 HEHEN

International Criminal Law 187

available in this Act...under the heading ‘Economic
Support Fund’ may be used to provide assistance to the
government of a country that is a party to the International
Criminal Court and has not entered into an agreement
with the United States pursuant to Article 98 of the Rome
Statute preventing the International Court from proceeding
against United States personnel present in such country.”
The President may waive the restriction on assistance
with respect to a NATO member country, a major non-NATO
ally, or Taiwan “if he determines and reports to the appro-
priate congressional committees that it is important to the
national security interests of the United States to waive such
prohibition.” Subsection 574(d) makes the prohibition inap-
plicable to countries “otherwise eligible for assistance under
the Millennium Challenge Act of 2003, notwithstanding
section 606(a)(2)(B) of such Act.”

(ii) Military assistance

During 2004 President Bush waived for eight countries
application of the prohibition on military assistance to the
government of a country that is a party to the Rome Statue,
with certain exceptions, pursuant to § 2007 of the American
Servicemembers’ Protection Act of 2002, 22 U.S.C. § 7421
et seq. (see Digest 2003 at 237—40). On November 29, 2004,
President Bush determined that Burundi, Guyana, and Liberia
had each entered into “an agreement with the United States
pursuant to Article 98 of the Rome Statute preventing the
International Criminal Court from proceeding against U.S.
personnel present in such countries,” and waived the prohi-
bition in § 2007(a) “for as long as such agreement remains
in force.” 69 Fed. Reg. 74,931 (Dec. 14, 2004.) President
Bush waived the prohibition on the same basis for the
Republic of Congo, 69 Fed. Reg. 50,049 (Aug. 13, 2004), for
Burkina Faso and Dominica, 69 Fed. Reg. 31,511 (June 4,
2004), and for the Central African Republic and Guinea,
69 Fed. Reg. 21,677 (Apr. 21, 2004).
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(3) Participation in peacekeeping mission

On June 14, 2004, President Bush certified that

members of the U.S. Armed Forces participating in
the United Nations Stabilization Mission in Haiti
(MINUSTAH) are without risk of criminal prosecution
or other assertion of jurisdiction by the International
Criminal Court because Haiti has entered into an agree-
ment in accordance with Article 98 of the Rome Statute
preventing the International Criminal Court from proceed-
ing against members of the Armed Forces of the United
States present in that country.

69 Fed. Reg. 34,043 (June 18, 2004). The certification was
made “[c|onsistent with section 2005 of the American
Servicemembers’ Protection Act of 2002 . . ., concerning the
participation of members of the Armed Forces of the United
States in certain U.N. peacekeeping and peace enforcement
operations.” See Digest 2002 at 171-73.

As noted in C.3.b. supra, in prior years, but not in 2004,
the UN Security Council had adopted resolutions providing
for a twelve-month deferral, “consistent with the provisions
of Article 16 of the Rome Statute” in investigation or pro-
secution of any case that “arises involving current or former
officials or personnel from a contributing State not a Party
to the Rome Statute over acts or omissions relating to a
United Nations established or authorized operation.” S/RES/
1422 (2002) and S/RES/1487 (2003). See Digest 2002 157—65
and Digest 2003 at 231-33. See also S/RES/1497 (2003), Digest
2003 at 233-34.

Cross-references

Suspension of entry related to corruption, Ch. 1.C.3.
Terrorism exception to FSIA, Chapter 10.A.2.d.(2).
Cooperation with Colombia in counternarcotics and terrorism,

Chapter 6.A.4. and G.6.b.(1).
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Commission of genocide in Sudan, Chapter 6.A.3.

Case of Alvarez Machain, rendition from Mexico, Chapter
6.G.6.a.(1).

State spomsors of terrorism, Chapters 7.A.1.; 11.6.4.a.; and
16.A.3.b. and B.1.

Human rights and terrorism, Chapter 6.].
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CHAPTER 4

Treaty Affairs

A. CAPACITY TO MAKE

European Community

The issue of participation by the European Community as an
observer or member in treaty negotiations and international
organizations was addressed in a number of instances during
2004. In addition to the example below, see Chapter 3.B.5.a.
(Convention on Transnational Organized Crime), Chapter
7.A.2. (UN-sponsored conferences) and 7.B.3. (International
Coffee Organization), and Chapter 15.A.1 (private international
law treaties).

As discussed in Chapter 12.B.2.a., on June 26, 2004, the
United States and the European Community and its Member
States initialed the Agreement on the Promotion, Provision
and Use of Galileo and GPS Satellite Navigation Systems and
Related Applications. By letter of May 10, 2004, to Heinz
Hilbrecht of the European Commission, Ralph Braibanti, head
of the U.S. delegation, stated the U.S. understanding re-
garding certain issues relating to the capacity of the European
Community as party to the agreement. The May 10 letter
is excerpted below. The texts of this and the two other
letters referred to below are available at www.state.gov/s/I/
c8183.him.

191
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On behalf of the United States Government, I want to confirm
several points made by the U.S. delegation during the discussion
of a “mixed agreement” structure for the text. Although the U.S.
Government is able to accept in this case use of a mixed format as
proposed by the European Commission, we are able to do so only
in light of the specific circumstances of this agreement. Thus, we
do not view the provisions contained in this text as a precedent
for future agreements between the United States and the European
Community. The use of a mixed format in future agreements will
have to be subject to case-by-case review.

In addition, as we have stated several times during the course
of the negotiations, the United States views this as a multilateral
agreement. The State Department will report it to Congress as such
and will also list it as a multilateral treaty in official publications.
In our view, the EC Member States, all of which will sign and
ratify the agreement, have consented to be bound and thus, follow-
ing the agreement’s entry into force, will be individually respons-
ible under international law to the United States for obligations
within their competence.

Following signature of the agreement on June 26, 2004,
Mr. Hilbrecht replied by letter dated June 29, 2004, noting
the U.S. statements and commenting as excerpted below
(brackets in the original).

I would only point out that the “mixed format” for agreements
concluded by the Community and the Member States is a simple
necessity in cases where the Community powers in the field of
external relations do not fully correspond to the projected scope
of the desired agreement. In such a situation it is unlikely that that
there is really a choice that can be made: the Community and the
Member States must pool their respective foreign relations powers
in order to cover the subject matter of the agreement. Other treaty
partners have always accepted the need for, and practicality of,
this approach.
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... What the US authorities need to report to Congress and
how they list the Galileo/GPS agreement in internal publications
is certainly important under US law, but in the view of the Com-
mission of no consequence to the true nature of the agreement
under international law. Under international law the agreement
is “between the United States of the one part” and “[the Member
States] and the European Community of the other part”, as the
heading of the agreement states.

Finally I take note of your statement that “the EC Member
States . . . will be individually responsible under international law
to the United States for obligations within their competence.” This
assertion can only be valid without prejudice to the provisions
of Articles 18 and 19 of the agreement, and in particular it neglects
Article 19(2) that provides for a procedure for determining who
will be charged with responsibility for breach of different provisions
of the agreement and to the bona fide application of which the
Commission attaches great importance.

In a final letter, dated July 26, 2004, Mr. Braibanti
responded as follows.

= = %

We read with interest the comments in your letter concerning
the “mixity” issue. Those comments do not, however, alter our
views as set forth in my letter to you of May 10. In particular,
I note that our views on the status of the Agreement as a
multilateral instrument are based on international legal principles
and not U.S. domestic law. In addition, our views on liability
and responsibility of individual Member States, also based on
international law and principles of treaty interpretation, take
into account all provisions of the Agreement including Articles 18
and 19.

While this question will no doubt require discussion in the
context of future negotiations of mixed agreements, I do not believe
that it is necessary to address further the mixity issue in the context
of this Agreement.
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B. CONCLUSION, ENTRY INTO FORCE, RESERVATIONS,
APPLICATION, AND TERMINATION

1. Memorandum of Understanding and US-UK chapeau
agreement

In the early 1990s, it became clear, due to divergent views
on the legal status of memoranda of understanding
(“MOUs") expressed by the United States and the United
Kingdom of Great Britain and Northern Ireland, that it was
necessary to develop a new methodology for negotiating and
concluding such instruments as between the two countries.
The United Kingdom had made it clear that in its view MOUs
represented significant political commitments, but were never
legally binding. For the United States, the binding nature of
the instrument was dependent upon the language used in
the text. This divergence in views came to light in the context
of the U.S.-U.K. arbitration concerning the Heathrow Airport
User Charges, wherein the U.K., generally presuming MOUs
to be non-binding, argued that the principal document at
issue in the case, the U.S.-U.K. MOU of April 6, 1983, was
not a legally binding international agreement. The United
States, however, based on the language used in the docu-
ment, argued that it was legally binding. See, e.g., John H.
McNeill, International Agreements: Recent U.S.-U.K. Practice
Concerning the Memorandum of Understanding, 88 Am. |. Int'l
L. 821 (October 1994). For a discussion of the Heathrow
arbitration, see Cumulative Digest 1991-1999, at 1343—44.
Since then a mutually acceptable solution has evolved.
If it is necessary to be able to enforce certain provisions
in an MOU, a separate international agreement, known as
a “chapeau agreement” is concluded, which covers those
aspects of the MOU that are to be enforceable. The MOU is
then made subordinate to the chapeau agreement and is
accordingly referenced in the MOU. For example, in an effort
to address this issue in the area of defense cooperation,
the United States and the United Kingdom concluded the
Agreement Concerning Defense Cooperation Arrangements
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by an exchange of notes in 1993 (“1993 Agreement”), which
covers such cooperation as logistical support, liability, and
property rights, including intellectual property rights. Insofar
as this chapeau agreement is invoked in subsequent MOUs,
the MOUs are understood by both parties to be enforceable.
This practice has expanded to Canada and Australia as well,
as they also take the position that MOUs are not legally
binding.

As a recent example of this practice, the U.S. Department
of Defense concluded the Memorandum of Understand-
ing with the Minister of Defense of the French Republic,
the Federal Ministry of Defence of the Federal Republic of
Germany, the Minister of Defence of the Italian Republic,
and the Secretary of State for Defence of the United Kingdom
of Great Britain and Northern Ireland for Aeronautical
Cooperative Research and Technology Projects (“2004 MOU”)
under the auspices of the Air Senior National Representatives.
The 2004 MOU is consistent with § 27 of the Arms Export
Control Act, 22 U.S.C. § 2767, and serves as an umbrella
agreement for cooperative project arrangements among
the countries involved. Since the United Kingdom is a par-
ticipant, the United States found it necessary to conclude a
separate understanding with the United Kingdom, in order
to invoke the appropriate chapeau agreement, providing
specifically that

the Agreement Concerning Defense Cooperation
Arrangements of 27 May 1993 signed between the
Government of the United States of America and the
Government of the United Kingdom of Great Britain and
Northern Ireland will apply to [the 2004 MOU] upon [its]
entry into effect.

This understanding was necessary in order to ensure
that the MOU was enforceable in areas covered by the
chapeau agreement. The separate understanding was used
in this instance because the 2004 MOU is a multilateral
instrument and the 1993 Agreement applies only as between
the United States and the United Kingdom.
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2. Reservations
a. Statement to Sixth Committee

On November 8, 2004, Eric Rosand, Deputy Legal Adviser,
U.S. Mission to the United Nations, addressed the 24th
meeting of the UN General Assembly Sixth Committee (Legal)
on the Report of the International Law Commission (A/59/
10) on the issue of reservations to treaties. The substantive
paragraphs of Mr. Rosand’s comments are set forth below
and are summarized in U.N. Doc. A/C.6/59/SR.24, § 9.

The Commission has said it would welcome comments from
governments on the terminology to use in connection with situ-
ations in which a reservation is formulated that is not consistent
with the criteria established in Article 19 of the Vienna Convention
on the Law of Treaties. I shall try to limit my remarks to addressing
this point.

As we have analyzed it, we are comfortable with the use of the
concept of “validity” as a way to discuss such situations. Validity
is a concept that is used on other articles of the Convention, and
does not appear to have given rise to the disadvantages described
in paragraph 35 of the Commission’s report for other suggested
terminology, such as “lawfulness” (which may to some suggest that
it is referring to principles of state responsibility) or to “admis-
sibility” or “permissibility”.

As Professor Pellet has pointed out, an additional problem
posed by the use of “admissibility” or “permissibility” is that the
equivalent in French (“recevabilité”) does not appear to be
satisfactory.
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b. U.S. objection to Jordanian declaration as a reservation
contrary to the object and purpose of the Terrorism Financing
Convention

On August 28, 2003, Jordan submitted a declaration with
its instrument of ratification to the 1999 International Con-
vention for the Suppression of the Financing of Terrorism.
The declaration asserted in part that “Jordan does not consider
acts of national armed struggle and fighting foreign occupa-
tion in the exercise of people’s right to self-determination
as terrorist acts” within the scope of Article 2(1)(b) of the
convention.

On August 6, 2004, the Department of State presented
a note to the United Nations, in its capacity as depositary for
the Terrorism Financing Convention, setting forth the U.S.
objection to the Jordanian declaration. At the time of the U.S.
objection, ten countries had already objected to the Jordanian
statement.

The operative paragraphs of the note are set forth below.
The Jordanian statement and the U.S. objection are available
at http://untreaty.un.org/ENGLISH /bible /englishinternetbible/
partl/chapterXVIIl /treaty11.asp.

b %

The Government of the United States of America, after careful
review, considers the statement made by Jordan relating to para-
graph 1(b) of Article 2 of the convention to be a reservation that
seeks to limit the scope of the offense set forth in the convention
on a unilateral basis. The declaration is contrary to the object
and purpose of the convention, namely, the suppression of the fin-
ancing of terrorist acts, irrespective of where they take place or
who carries them out.

The Government of the United States also considers the
declaration to be contrary to the terms of Article 6 of the
convention, which provides: “Each State Party shall adopt such
measures as may be necessary, including, where appropriate,
domestic legislation, to ensure that criminal acts within the scope
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of this convention are under no circumstances justifiable by con-
siderations of a political, philosophical, ideological, racial, ethnic,
religious or other similar nature.”

The Government of the United States notes that, under
established principles of international treaty law, as reflected in
Article 19(c) of the Vienna Convention on the Law of Treaties, a
reservation that is incompatible with the object and purpose of
the treaty shall not be permitted.

The Government of the United States therefore objects to the
declaration relating to paragraph 1(b) of Article 2 made by the
Government of Jordan upon ratification of the International
Convention for the Suppression of the Financing of Terrorism.
This objection does not, however, preclude the entry into force of
the convention between the United States and Jordan.

3. Interpretation
a. Reliance on negotiators’ testimony

On June 4, 2004, the United States filed a Reply Mem-
orandum in support of its motion to dismiss or, in the
alternative, for summary judgment in Asociacion de Empleados
del Area Canalera (“ASEDAC”) v. The Panama Canal Com-
mission (“PCC”). In this case, plaintiffs, non-U.S.-citizen
Panamanian nationals who were former employees of the
PCC and/or any component of the U.S. Department of
Defense, claimed that the United States had failed to provide
them with certain employment benefits guaranteed under
Panamanian law and that the United States was obligated
to do so under the terms of the Panama Canal Treaty, Sep-
tember 7, 1977, U.S.-Panama, 33 U.S.T. 39 (“Treaty”) and the
Agreement in Implementation of Article Il of the Panama
Canal Treaty, September 7, 1977, U.S.-Panama, 33 U.S.T. 141
(“Implementing Agreement”).
The U.S. pleading summarized the issues as follows:

The Panama Canal Treaty makes it clear that the United
States was to determine the terms on which United States
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agencies hired employees in connection with its operation
of the Panama Canal. Plaintiffs nevertheless assert that
the United States was required to apply specific provisions
of Panamanian law to pay for a thirteenth month in every
year, retroactive to 1979, and to make severance payments
merely for doing what the Treaty required—handing
over the Canal to a Panamanian agency (which, without
interruption in their service, hired the employees who had
worked for the Panama Canal Commission). Plaintiffs
fail to show why these extraordinary and belated demands
are either properly before the Court or have any merit.

See also ASEDAC v. PCC, 329 F.3d 1235 (11th Cir. 2003).

In addition to its arguments that the action should be
dismissed on several jurisdictional bases, the United States
argued on the merits that neither the Treaty nor the Imple-
menting Agreement entitled plaintiffs to the benefits claimed.
Excerpts below address plaintiffs’ reliance on statements by
negotiators offered to interpret the treaty (footnotes omitted).
The case was pending in the district court at the end of 2004.

The full text of the U.S. reply memorandum is available
at www.state.gov/s/l /c8183.htm.

Plaintiffs argue that the Treaty is “[a]t the very least, ambiguous”
and cannot therefore be interpreted without looking at “extrinsic
evidence,” from which it supposedly follows that the case cannot
be decided on a motion to dismiss. ... This argument is unper-
suasive for several reasons. First, there is nothing ambiguous about
the Treaty’s conferring on the United States authority to regulate
relations with its own employees, so no resort to “extrinsic
evidence” is necessary. Second, just as a court may reference
legislative history in construing an ambiguous statute on a motion
to dismiss, the Court may likewise consider the legal question of
a treaty’s meaning on a motion to dismiss whether or not it
considers such publicly available and judicially noticeable materials
as the treaty’s negotiating history, see Menominee Indian Tribe v.
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Thompson, 161 F.3d 449, 456 (7th Cir. 1998), cert. denied, 526
U.S. 1066 (1999).

Plaintiffs also err in asserting that a declaration they submit
from one negotiator, presenting a one-sided reading of the Treaty
decades after the fact, and the far ranging deposition discovery
they propose obtaining from other negotiators are the kinds of
“extrinsic evidence” that a Court should consider. . . . Plaintiffs
cite Air France v. Saks, 470 U.S. 392, 396 (1985), as the sole direct
support for their assertion that “extrinsic evidence” that may be
considered “includes drafts of the treaty, State Department briefing
testimony, the festimony of negotiators, and the practical construc-
tion adopted by the parties.” Pls’ Mem. at 15 n.19 (emphasis
supplied). What Air France actually says is that in construing an
ambiguous treaty one may look at the “‘history of the treaty,
the negotiations, and the practical construction of the parties.””
470 U.S. at 396, quoting Choctaw Nation v. United States, 318
U.S. 423, 431-32 (1943) (emphasis supplied). The history of the
negotiations referred to by Air France does not include after-
the-fact testimony or discovery from negotiators. This is evident
from Air France’s emphasis that “[i]n part because the ‘travaux
préparatoires’ [negotiation history of the treaty] are published
and generally available to litigants, courts frequently refer to these
materials to resolve ambiguities in the text.” 470 U.S. at 400
(emphasis supplied). That is hardly an authorization for plaintiffs’
insistence that the Court must order broad ranging discovery of
the treaty negotiators. See also Arizona v. California, 292 U.S.
341, 360 (1934)(in construing treaty courts may not consider alleged
but not contemporaneously communicated “oral statements of
negotiators”). The only other case plaintiffs cite (as see also) for
the proposition that after-the-fact opinion testimony of negotiators
concerning the meaning of treaties can be considered expressly
declined to reach that very point. Coplin v. United States, 6 Cl.
Ct. 115, 131 n.16 (1984).

When that same case (which dealt with an Agreement in
Implementation of the Panama Canal Treaty) reached the Supreme
Court, one point extrinsic to the language and one point only was
given “great weight”: the “consistent application of the Agreement
by the Executive Branch.” O’Connor v. United States, 479 U.S. 27,
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34 (1986). Here too, the Executive Branch’s consistent applica-
tion would similarly be entitled to great weight if there were any
ambiguity in the Treaty’s provisions.

= = &

b. Interpretive notes

As discussed in Chapter 3.B.5.a., on June 17, 2004, Samuel
M. Witten, Deputy Legal Adviser, Department of State, and
Bruce Swartz, Deputy Assistant Attorney General, Criminal
Division, Department of Justice testified before the Senate
Committee on Foreign Relations in support of advice and
consent to ratification of the UN Convention Against Trans-
national Organized Crime and Protocols on Trafficking in
Persons and Migrant Smuggling, S. Treaty Doc. No. 108-16.
One of the questions submitted by Senator Joseph R. Biden,
Jr. related to the role of the Interpretive Notes for the official
record. The question and the answer submitted for the record
by Mr. Witten and Mr. Swartz are set forth below.

3. What is the view of the Executive Branch of the
authoritative nature of the Interpretive Notes for the official
records (travaux préparatoires) of the negotiation of the
Convention and the Protocols thereto (UN document
A/55/383/Add.1, November 3, 2000)?

The Interpretive Notes for the official records (travaux prepara-
toires) serve to preserve certain points relating to articles of the
instruments that are subsidiary to the text but nonetheless of
potential interpretive importance. In accordance with customary
international law, as reflected in Article 32 of the Vienna Con-
vention on the Law of Treaties, preparatory work such as that
memorialized in the Interpretive Notes may serve as a supplement-
ary means of interpretation, if an interpretation of the treaty done
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in good faith and in accordance with the ordinary meaning given
to the terms of the treaty results in ambiguity or is manifestly
absurd. Thus, the Interpretive Notes, while not binding as a matter
of treaty law, could be important as a guide to the meaning of
terms in the Convention and Protocols.

Cross-references

Status of European Community in treaties and international organ-
izations, Chapters 3.B.1. and 5.; 7.A.2.; 15.A.1.

Reservations related to federalism issues, Chapter 3.B.5.a.

Pre-existing international agreement exception to FSIA, Chapter
10.A.2.c.

Treaty interpretation in I1C] case, Chapter 2.A.l.

Non self-executing treaties, Chapters 3.A.3. and B.5.a. and
6.G.6.a.(1), (2)(i), and (3).

DOUC04 202 $ 8/4/06, 14:20



DOUCO05

CHAPTER 5

Foreign Relations

A. FOREIGN RELATIONS LAW OF THE UNITED STATES

Role of Judiciary

Habeas corpus jurisdiction over U.S. citizen held in
Saudi Arabia

On December 16, 2004, the U.S. District Court for the District
of Columbia denied a motion to dismiss a petition for lack
of habeas corpus jurisdiction in a case involving a U.S. citizen
allegedly being held in Saudi Arabia “at the behest and
ongoing supervision of the United States.” Omar Abu Ali v.
Ashcroft, 350 F. Supp. 2d 28 (D.D.C. 2004). In moving for
dismissal for lack of jurisdiction, the United States did not
address the alleged facts in the case, limiting its response at
that stage of the proceedings to its argument that, as
characterized in the district court opinion, “a federal district
court has no jurisdiction to consider the habeas petition of
a United States citizen if he is in the hands of a foreign
state.” The district court examined in turn the statutory and
constitutional bases as well as judicial precedent for the
right of the “Great Writ of habeas corpus” in the United
States; arguments raised by the United States concerning
the act of state, separation of powers and political question
doctrines; and U.S. objections to the request that the court
issue a writ of mandamus.

203
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In its opinion, excerpted below, the court denied the
U.S. motion to dismiss (except as to the writ of mandamus),
allowing the case to proceed “for the purpose of discovery.”
Authorized discovery on jurisdictional issues would be
“expeditious but cautious, consistent with the substantial
and delicate interests of foreign relations potentially involved.”
At the end of 2004 Abu Ali had been charged and was in
custody in the United States.

... The United States does not offer any facts [to rebut the
plaintiff’s allegations.]. Instead, it insists that a federal district
court has no jurisdiction to consider the habeas petition of a United
States citizen if he is in the hands of a foreign state, and it asks this
Court to dismiss the petition forthwith. The position advanced by
the United States is sweeping. The authority sought would permit
the executive, at his discretion, to deliver a United States citizen
to a foreign country to avoid constitutional scrutiny, or, as is
alleged and to some degree substantiated here, work through the
intermediary of a foreign country to detain a United States citizen
abroad.

The Court concludes that a citizen cannot be so easily separated
from his constitutional rights. Earlier this year, the Supreme
Court confirmed the fundamental right of a citizen to be free from
involuntary, indefinite confinement by his government without
due process. See Hamdi v. Rumsfeld, 124 S. Ct. 2633, 2647 (2004);
id. at 2661 (Scalia, J., dissenting); see also Rasul v. Bush, 124
S. Ct. 2686, 2692 (2004). Abu Ali was not captured on a battlefield
or in a zone of hostilities—rather, he was arrested in a university
classroom while taking an exam. The United States has therefore
not invoked the executive’s broad authority to conduct the foreign
affairs of the country as a basis to insulate Abu Ali’s detention
from judicial scrutiny. There are, to be sure, considerable and
delicate principles of separation of powers that dictate caution
and will narrow the inquiry in this case. Such principles, however,
have never been read to extinguish the fundamental due process
rights of a citizen of the United States to freedom from arbitrary
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detention at the will of the executive, and to access to the courts
through the Great Writ of habeas corpus to challenge the legality
of that detention.

The present posture of this case requires this Court to accept
petitioners’ well-supported allegations, to which the United States
has not responded. The United States’ broad assertion of authority,
and corresponding contention that this Court lacks jurisdiction,
cannot withstand petitioners’ assertions at this time. The Court
will accordingly authorize expeditious jurisdictional discovery in
this matter to further explore those contentions. . . .

To briefly summarize its conclusions here, . . . the Court holds
that the United States may not avoid the habeas jurisdiction of
the federal courts by enlisting a foreign ally as an intermediary to
detain the citizen. The instances where the United States is correctly
deemed to be operating through a foreign ally as an intermediary
for purposes of habeas jurisdiction will be exceptional, and a federal
court’s inquiry in such cases will be substantially circumscribed
by the separation of the powers. Nonetheless, the executive’s
authority over foreign relations has never in our nation’s history
been deemed to override entirely the most fundamental rights of
a United States citizen—the right to challenge as arbitrary and
unlawful his detention allegedly at the will of the executive. This
authority likewise has never been held to eliminate the essential
remedy against such unlawful detentions—the Great Writ of habeas
corpus.

= * &

The evidence in the record at this stage certainly is not sufficient
for this Court to deny habeas jurisdiction, but neither is it suffi-
cient conclusively to find habeas jurisdiction in the circumstances
of this case. The jurisdiction of this Court requires a finding that
Abu Ali is in the actual or constructive custody of the United
States. The case law indicates that this inquiry will entail a con-
sideration of several factors, including whether: (i) Abu Ali was
detained at the behest of United States officials; (ii) his ongoing
detention is at the direction of the United States enlisting a foreign
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state as an agent or intermediary who is indifferent to the detention
of the prisoner; (iii) he is being detained in the foreign state to
deny him an opportunity to assert his rights in a United States
tribunal; and (iv) he would be released upon nothing more than a
request by the United States.

Any one of these factors may not be sufficient to establish
jurisdiction. . . . Where all of these factors are present, however,
it blinks reality to conclude that the detainee is anything other
than in the custody of the United States for purposes of habeas
jurisdiction.

b. No jurisdiction over Presidential power to designate
enemy property

On August 11, 2004, the U.S. Court of Appeals for the Federal
Circuit upheld the dismissal of a suit seeking compensation
for the destruction of a manufacturing facility in Sudan by the
armed forces of the United States. El-Shifa Pharmaceutical
Industries Co. v. United States, 378 F.3d 1346 (Fed. Cir. 2004).
The court rejected appellants’ allegation “that destruction of
the appellants’ facility constituted a taking of private property
for pubic use within the meaning of the Fifth Amendment to
the United States Constitution,” holding that “appellants failed
to allege a valid takings claim.”

The manufacturing facility at issue (“the Plant”) was
destroyed on August 20, 1998, in strikes ordered by President
William J. Clinton after the U.S. embassies in Nairobi, Kenya,
and Dar es Salaam, Tanzania, were bombed on August 7,
1998, in attacks linked to Osama bin Ladin and al-Qaida.
As explained in the court’s opinion, the stated purpose of
the strikes was to “destroy, in Sudan, [a] factory with which
bin Ladin’s network is associated, which was producing an
ingredient essential for nerve gas.” See also Cumulative Digest
1991-1999 at 2133-35.

The appellate court concluded that “the Constitution, in
its text and by its structure, commits to the President the
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power to make extraterritorial enemy property designations
such as the one made regarding the appellants’ Plant.” The
court noted that appellants did not and could not contend
“that the Takings Clause can be successfully invoked against
all military conduct that results in the appropriation or
destruction of private property.” At the same time, “it is equally
true that the government does not avoid the Takings Clause
by simply using its military forces as cover for activities that
would otherwise be actionable if performed by one of its
civilian agencies.”

After reviewing the precedents in this area, the court
noted the distinction in the question presented in El-Shifa
and concluded that judicial review of the President’s desig-
nation of the Plant as enemy property was barred by the
political question doctrine, as excerpted below.

The role of the judiciary in much of our precedent in the area of
military takings . . . has been to draw a “thin line . . . between sover-
eign immunity and governmental liability.” Nat#’l Bd. of YMCAs,
396 F.2d at 472. The instant case is unique however in military
takings jurisprudence, in that we are not asked to determine on
which side of that line the governmental conduct at issue falls.
Indeed, under our precedent, if it were actually true in 1998, as the
government then maintained, that the nation’s terrorist enemies were
using the Plant to manufacture chemical weapons destined for use
against American citizens and interests around the globe, then the
appellants’ property loss would be subsumed by the enemy prop-
erty doctrine, and that would be the end of it. Accordingly, today,
we need not further sharpen the line that separates private property
lost to the “fortunes of war” from that the military takes pursuant
to the state’s power of eminent domain.

This case asks us to draw a line of a different sort. The com-
plaint filed by the appellants challenges the government’s desig-
nation of the Plant as enemy property by, inter alia, suggesting
that the President relied on flawed intelligence in targeting it
for destruction. It is replete with allegations contradicting the
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government’s, indeed the President’s, determination that the Plant
was part of Osama bin Laden’s array of weapons deployed against
Americans at home and abroad. For the reasons set forth more
fully below, we think the power set forth in Article III, section
1 of the Constitution does not encompass judicial supervision over
the President’s designation as enemy property the private property
belonging to aliens located outside the territory of the United States.

In Baker v. Carr, 369 U.S. 186 . .. (1962), the Supreme Court
set forth six tests for the presence of a nonjusticiable political
question: [1] a textually demonstrable constitutional commitment
of the issue to a coordinate political department;. . .

The “issue” presented here, for purposes of deciding whether
there is “a textually demonstrable commitment of the issue to a
coordinate political department,” is the inherent power vel non of
the President to designate as enemy property the private property of
an alien that is situated on foreign soil. Whatever inherent power
the President may have to make such designations must emanate
from the Constitution. See Ex parte Quirin, 317 U.S. 1, 25-26,
87 L.Ed. 3, 63 S. Ct. 2 (1942) (“Congress and the President, like
the courts possess no power not derived from the Constitution.”).
The Constitution grants to the President the “executive Power,”
see U.S. Const. art. II, § 1, cl. 1, and requires that he “take Care
that the Laws be faithfully executed,” Id., art. II, § 3. The President
is “Commander in Chief of the Army and Navy of the United
States, and of the Militia of the several States, when called into
actual Service of the United States.” Id., art. II, § 2, cl. 1.

The appellants take these passages of the Constitution at face
value and find lacking in them a “textually demonstrable com-
mitment in the Constitution of the question of the enemy status
of property under the Takings Clause to the Executive Branch.”
... Apparently, the appellants’ understanding of the Court’s
political question doctrine demands from the Constitution an in
haec verba commitment of the issue in order for a nonjusticiable
political question to be present.
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The appellants’ understanding is flawed for several reasons.
...Once duly exercised, the [President’s designation] power
transforms private property into enemy property and precludes
recovery of just compensation from the government as a result of
its destruction. Finally, and more fundamentally, the appellants’
argument on this point ignores what the Supreme Court and our
predecessor court, have had to say regarding the President’s inher-
ent war powers and the ways in which separation of powers prin-
ciples require that he share it with the Congress and the federal
courts.

We think consideration of the decisional law touching on the
nature and scope of the President’s war powers sheds important
light on our present inquiry under Baker’s “demonstrable tex-
tual commitment” test. The Supreme Court has characterized the
nature of the President’s war powers thusly:

The Constitution . . . invests the President as Commander
in Chief with the power to wage war which Congress has
declared, and to carry into effect all laws passed by Con-
gress for the conduct of war and for the government and
regulation of the Armed Forces, and all laws defining and
punishing offenses against the law of nations, including
those which pertain to the conduct of war.

Ex parte Quirin, 317 U.S. at 26 (emphasis added). And where
circumstances are such that war is made on the Nation rather
than declared by the Congress, the Court has long held that
although he may “not initiate the war, [the President] is bound to
accept the challenge without waiting for any special legislative
authority.” The Prize Cases, 67 U.S. (2 Black) at 668.

In exercising the power to wage war, the President finds
authorization in the Constitution itself to “direct the performance
of those functions which may constitutionally be performed by
the military arm of the nation in time of war.” Ex parte Quirin,
317 U.S. at 28. Within these functions are “important incidents
to the conduct of war” such as “the adoption of measures by
the military command . .. to repel and defeat the enemy. ...” Id.
They also include “the power to seize and subject to disciplinary
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measures those enemies who in their attempt to thwart or impede
our military effort have violated the law of war.” Id. at 28-29;
see also Hamdi v. Rumsfeld, 159 L.Ed.2d 578, 124 S. Ct. 2633,
2640 (2004) (“The capture and detention of lawful combatants
and the capture, detention and trial of unlawful combatants, by
‘universal agreement and practice,” are ‘important incidents of
war.”” (citing Ex parte Quirin, 317 U.S. at 28)).

In our view, the President’s power to wage war must also
necessarily include the power to make extraterritorial enemy
property designations because such designations are also an
important incident to the conduct of war. As much is borne out
of the history of this nation’s many declared and undeclared wars,
part of which is documented in the cases where courts have applied
the enemy property doctrine. The cases teach that the purpose
of such designations is almost alwaysto “repel and defeat the
enemy” by diminishing the sum of material resources it has at its
disposal to prosecute hostilities against the United States and its
citizens. . . . We cannot envision how a military commander, much
less the Commander-in-Chief, could wage war successfully if he
did not have the inherent power to decide what targets, i.e.,
property, belonged to the enemy and could therefore be destroyed
free from takings liability.

Moreover, in one case where the Court of Claims considered
the interplay between political question doctrine and the Takings
Clause, the court expressly declined to consider a takings claim that
arose from military conduct directly traceable to the President’s
conduct as Commander-in-Chief . . . Ingenio Porvenir C. Por A. v.
United States, 70 Ct. Cl. 735, 738 (1930) . . .

Although we conclude, based on our reading of precedent,
that those passages of the Constitution that create and define the
President’s inherent war powers include within their terms the
authority to make extraterritorial enemy property designations,
our analysis under the first Baker test is not atan end. This is
so because the entirety of the war powers the Constitution creates
are not the President’s to exercise alone. They are instead shared
with the Congress and the federal courts, especially where an
individual’s right to own and enjoy property is concerned.
See Hamdi, 124 S. Ct. at 2650 . . . As the Supreme Court recently
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reminded, the President does not enjoy a “blank check” merely
because a state of war exists. Hamdi, 124 S. Ct. at 2650 (citing
Youngstown Sheet & Tube Co., 343 U.S. at 587).

With these important separation of powers principles in mind,
we conclude nevertheless that the appellants may not seek judicial
review of the President’s designation of the Plant as enemy property.
The appellants’ theory of takings liability centers on the alleged
inaccuracy of the President’s designation of the Plant as enemy
property. This must be the case, because as we noted above, if
the Plant was in fact the property of al-Qaeda, the appellants
would have no claim in takings against the United States for its
destruction. In essence then, the appellants are contending that
the President failed to assure himself with a sufficient degree of
certainty that the Plant was in fact a chemical weapons factory,
despite his declaration to the contrary that the information he
possessed in 1998 indicated al-Qaeda was using it to manufacture
chemical weapons ingredients. The appellants would have the
Court of Federal Claims in the first instance, and this court on
appeal, provide them with an opportunity to test that contention,
and in the process, require this court to elucidate the constitutional
standards that are to guide a President when he evaluates the
veracity of military intelligence.

We are of the opinion that the federal courts have no role in
setting even minimal standards by which the President, or his com-
manders, are to measure the veracity of intelligence gathered
with the aim of determining which assets, located beyond the
shores of the United States, belong to the Nation’s friends and
which belong to its enemies. In our view, the Constitution envi-
sions that the political branches, directly accountable to the People,
will adopt and promulgate measures designed to ensure that the
President makes the right decision when, pursuant to his role as
Commander-in-Chief, he orders the military to destroy private
property in the course of exercising his power to wage war. Today,
we need not decide whether and to what extent the Executive and
Legislative branches share that responsibility. We conclude only
that the Constitution does not contemplate or support the type of
supervision over the President’s extraterritorial enemy property
designations the appellants request in this case.
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The circumstances here, under which the Plant was targeted
and destroyed, strengthen this conclusion. When the President
ordered the Plant destroyed, he exercised the “authority .. . the
Constitution itself gives the Commander in Chief, to direct the
performance of those functions which may constitutionally be
performed by the military arm of the nation in time of war.” Ex
parte Quirin, 317 U.S. at 28. In 1998, the President determined
that the Plant’s destruction was a necessary and proper response
to “the imminent threat of further terrorist attacks against U.S.
personnel and facilities.” (J.A. at 210.) In his radio address
following the strike on the Plant, he maintained that he had
“convincing” evidence that the “bin Laden network of radical
groups,” was responsible for the then recent attacks on United
States embassies in Kenya and Tanzania as well as “compelling
evidence that the bin Laden network was poised to strike at [the
United States] again.” President’s Radio Address, 2 Pub. Papers
(Aug. 22, 1998).

Under these conditions, where the President’s own assessment
of the offensive posture of the Nation’s enemies overseas leads
him to conclude that the Nation is at risk of imminent attack, we
cannot find in the Constitution any support for judicial supervision
over the process by which the President assures himself that he
has in fact targeted that part of the enemy’s wealth of prop-
erty that he thinks, if it were destroyed, would most effectively
neutralize the possibility of attack. In the Prize Cases, the Supreme
Court was asked to review the correctness of President Lincoln’s
determination that a state of war existed between the Union and
the secessionist States, and pursuant to that decision, to exercise the
right of prize and capture on behalf of the United States over the
plaintiffs’ ships which had been seized pursuant to an embargo.
The Prize Cases, 67 U.S. (2 Black) at 666—70. On that question,
the Court concluded:

Whether the President in fulfilling his duties, as
Commander-in-chief, in suppressing an insurrection, has
met with such armed hostile resistance, and a civil war
of such alarming proportions as will compel him to accord
to them the character of belligerents, is a question to be
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decided by him, and this Court must be governed by the
decisions and acts of the political department of the
Government to which this power was entrusted. “He must
determine what degree of force the crisis demands.” The
proclamation of blockade is itself official and conclusive
evidence to the Court that a state of war existed which
demanded and authorized a recourse to such a measure,
under the circumstances peculiar to the case.

Id. at 670. Likewise as we indicated above, we think that it is
up to the President to determine when he has received “convincing”
or “compelling” information sufficient to justify the use of force to
destroy private property located outside the territory of the United
States belonging to a nonresident alien. Such a determination is,
in our view, “a core strategic matter[] of warmaking belonging in
the hands of those who are best positioned and most politically
accountable for making them.” See Hamdi, 124 S. Ct. at 2647
(citing Dep’t of Navy v. Egan, 484 U.S. 518, 530, 98 L.Ed.2d
918, 108 S. Ct. 818 (1988), and Youngstown Sheet & Tube Co.,
343 U.S. at 587).

Moreover, we wonder how a federal court might go about
testing the veracity of the intelligence relied upon by the President
in deciding to attack the Plant. On this point, the appellants
argue that “the question whether an individual [or his property] is
associated with a nation or group hostile to the United States is
a question of historical fact which the adversarial system is well-
suited to determine.” Appellants’ Opening Br. at 39. We suspect
this characterization belies the complicated and sensitive nature of
determining whether private property has in fact been pressed
into use by terrorists. More than “questions of historical fact,”
enemy property designations made pursuant to the President’s duty
to prevent future terrorist attacks from the country’s enemies
abroad are often “delicate[] and complex” and can “involve large
elements of prophecy” at the time at which they are made. See Chi.
& S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111,
92 L.Ed. 568, 68 S. Ct. 431 (1948). The appellants’ desire for
judicial review of the President’s decision to target the Plant would
most surely give way to the specter of field commanders vetting
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before the civil courts the intelligence on which they rely in selecting
targets for destruction while simultaneously dealing with the exi-
gencies of waging war on the battlefield. The Supreme Court
has considered what such a state of affairs would mean for the
military’s ability to wage war and has stated that:

It would be difficult to devise more effective fettering of
a field commander than to allow the very enemies he is
ordered to reduce to submission to call him to account in
his own civil courts and divert his efforts and attention from
the military offensive abroad to the legal defensive at home.

Johnsonv. Eisentrager,339U.S.763,779,94 L.Ed. 1255,70 S. Ct.
936 (1950). These concerns apply with equal force here, given the
appellants’ desire to test the veracity of the information upon which
the President claims to have relied in ordering the destruction of
their property. (fn. omitted).

For all of these reasons, we think the Constitution, in its text
and by its structure, commits to the President the power to make
extraterritorial enemy property designations such as the one made
regarding the appellants’ Plant.

2. Executive-Legislative Separation of Powers

From time to time, in signing federal legislation into law,
the President includes language in his signing statement
preserving his constitutional prerogatives where aspects of
the legislation are inconsistent with those prerogatives. See
Cumulative Digest 1991—-1999 at 801—02.

In 2004, for example, President George W. Bush
addressed provisions inconsistent with his constitutional
authority in areas related to foreign affairs in his statement
upon signing the Consolidated Appropriations Act, 2004,
Pub. L. No. 108-199, 118 Stat. 3, on January 23, 2004.
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The full text of the signing statement, excerpted below,
is available at www.whitehouse.gov/news/releases/2004/01/
20040123-10.html.

Today, I have signed into law H.R. 2673, the “Consolidated
Appropriations Act, 2004” (CAA). The CAA consolidates into a
single appropriations Act several appropriations bills that the
Congress normally passes each year as separate bills to fund the
operations of the Federal Government.

Many provisions of the CAA are inconsistent with the con-
stitutional authority of the President to conduct foreign affairs,
command the Armed Forces, protect sensitive information, super-
vise the unitary executive branch, make appointments, and make
recommendations to the Congress. Many other provisions uncon-
stitutionally condition execution of the laws by the executive branch
upon approval by congressional committees.

The executive branch shall construe as advisory the provisions
of the Act that purport to: (1) direct or burden the Executive’s
conduct of foreign relations, including sections 514, 531, 548,
557, 570, 571, 589, 610, and 618(b) of, and language relating
to an agreement under the heading “Other Bilateral Economic
Assistance, Economic Support Fund” in, the Foreign Operations
Appropriations Act; and sections 404, 612, and 635 of the Com-
merce, Justice, State Appropriations Act and language in that Act
relating to World Trade Organization negotiations and United
Nations Security Council voting; (2) limit the President’s authority
as Commander in Chief, such as language under the heading
“Andean Counterdrug Initiative” in the Foreign Operations Appro-
priations Act and section 610 of the Commerce, Justice, State
Appropriations Act; (3) limit the President’s authority to super-
vise the unitary executive branch, such as section 610(3) of the
Commerce, Justice, State Appropriations Act, and sections 618
and 628 of the Transportation, Treasury Appropriations Act and
the language in that Act relating to Office of Management and
Budget (OMB) review of executive branch orders, activities, regu-
lations, transcripts, and testimony; or (4) restrict the President’s
constitutional authority to make appointments, such as section
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604(c)(3)(B) of the Foreign Operations Appropriations Act and
subsections 112(a) and (d) of the Commerce, Justice, State Appro-
priations Act.

In addition, the executive branch shall construe provisions
in the CAA that mandate submission of information to the
Congress, other entities outside the executive branch, or the
public, such as section 637(e)(2) of the Commerce, Justice, State
Appropriations Act, in a manner consistent with the President’s
constitutional authority to withhold information that could impair
foreign relations, national security, the deliberative processes of the
Executive, or the performance of the Executive’s constitutional
duties. . . .

The executive branch shall construe the phrase “developed by
the Kimberley Process” in section 584 of the Foreign Operations
Appropriations Act as requiring the enforcement only of those
standards that are in existence as of enactment of the CAA, for
the reasons I stated upon signing the Clean Diamond Trade Act
on April 25, 2003.

* * * £

Section 409 of the Commerce, Justice, State Appropriations
Act purports to compel the Secretary of State to furnish all
Department of State cables, on any topic and of whatever classifica-
tion, to any member of the House or Senate appropriations commit-
tees who requests them. The executive branch shall construe this
provision consistent with the President’s constitutional authority to
withhold information the disclosure of which could impair foreign
relations, national security, the deliberative process of the Execu-
tive, or the performance of the Executive’s constitutional duties.

Sections 153 and 154 of Division H of the CAA purport to
establish interparliamentary groups of U.S. Senators to meet with
members of the national legislatures of certain foreign countries
for a discussion of common problems in the interest of relations
between the United States and those countries. Consistent with
the President’s constitutional authority to conduct the Nation’s
foreign relations and as Commander in Chief, the executive branch
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shall construe sections 153 and 154 as authorizing neither
representation of the United States nor disclosure of national
security information protected by law or executive order.

= = %

On December 23, 2004, in signing into law the Com-
prehensive Peace in Sudan Act of 2004, President Bush noted
again his intention to construe provisions consistent with
his constitutional authority to withhold information that could
impair foreign relations and national security. In addition,
the President stated as follows. The full text of the signing
statement is available at 23 WEEKLY COMP. PRES. DOC.
3013 (Dec. 27, 2004).

Today, I have signed into law S. 2781, the “Comprehensive Peace
in Sudan Act of 2004” (the “Act”). The Act is intended to help
resolve conflict, reduce human suffering, and encourage freedom
and democracy.

Section 6 of the Act includes provisions that, if construed
as mandatory, would impermissibly interfere with the President’s
exercise of his constitutional authorities to conduct the Nation’s
foreign affairs, participate in international negotiations, and super-
vise the unitary executive branch. Section 6(a), for example, appears
to require the President to implement the measures set forth in
section 6(b)(2) of the earlier Sudan Peace Act (Public Law
107-245), which purports to direct or burden the conduct of
negotiations by the executive branch with foreign governments,
international financial institutions, and the United Nations Security
Council. When necessary to avoid such unconstitutional interfer-
ence, the executive branch shall construe the provisions of section 6
as advisory.

Provisions of the Act define a particular entity as the
“Government of Sudan” for purposes of implementing the Act
and section 12 of the Sudan Peace Act (Public Law 107-245).
The executive branch shall construe the provisions in a manner
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consistent with the President’s constitutional authority for the
United States to recognize foreign states and to determine what
constitutes the governments of such foreign states.

B. CONSTITUENT ENTITIES
1. Northern Mariana Islands

On July 1, 2004, the Ninth Circuit Court of Appeals reversed
and remanded a lower court decision that had held that
two citizens of the Commonwealth of Northern Mariana
Islands (“CNMI”) born in 1982 and 1983 are not citizens
of the United States and therefore not entitled to a U.S.
passport. Sabangan v. Powell, 375 F.3d 818 (gth Cir. 2004).
See Digest 2003 at 273—75 concerning U.S. views supporting
the lower court opinion.

At issue in the case was § 501(a) of the Covenant between
the CNMI and the United States, effective January 9, 1978,
which provides inter alia that the Fourteenth Amendment
§ 1 of the U.S. Constitution “will be applicable within the
Northern Mariana Islands as if the Northern Mariana Islands
were one of the several States.” That section of the Fourteenth
Amendment reads in part: “All persons born or naturalized
in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein
they reside.” As the court of appeals noted, in the view of
the United States, persons born in the Commonwealth only
became citizens at birth in 1986, the effective date of § 303
of the Covenant, which provides expressly for citizenship at
birth for persons born in the Commonwealth after that date.

The Ninth Circuit concluded that “[t}he Covenant, section
501 makes section 1 of the Fourteenth Amendment apply as
if the Northern Mariana Islands ‘were one of the several
States.” The language is precise.” The two claimants in the
case, “were therefore born in a jurisdiction at a time in which
by force of the Constitution itself they became citizens of the
United States.”
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2. Republic of the Marshall Islands

On May 1, 2004, the United States and the Republic of
the Marshall Islands exchanged diplomatic notes in Majuro
bringing into force the Compact of Free Association, as
amended. See Digest 2003 at 271—73. As described in a press
statement issued May 3, 2004, by the Department of State:

... The Compact is a bilateral agreement, originally
agreed to in 1986, through which the U.S. provides a
defense commitment and substantial economic assist-
ance to the Republic of the Marshall Islands. Grants
provided under the Amended Compact over the next
twenty years will facilitate the economic and social devel-
opment of all Marshallese citizens. The Amended Compact
also provides the U.S. a 50-year extension to rights to use
the eleven defense sites that comprise the missile defense
testing and space operations facility on Kwajalein Atoll.

The press statement is available in full at
www.state.gov/r/pa/prs/ps/2004/32116.htm.

Cross-references

Alien Tort Statute not available against United States, Chapter
6.G.6.a.(2)(v).

U.S. sovereign immunity under Federal Tort Claims Act, Chapter
6.G.6.a.(1) and (2)(v).

Customary international law and Sunken Military Craft Act,
Chapter 12.A.3.c.(2).

Executive Branch constitutional authority in foreign state recog-
nition and passports, Chapter 9.B.

No constitutional takings claim for right to fish in EEZ, 12.A.4.

DOUCO05 219 $ 9/2/06, 14.00



DOUCO05 220 $ 9/2/06, 14:00



DOUC06

CHAPTER 6

Human Rights

A. GENERAL

Country Reports on Human Rights Practices

On February 25, 2004, the Department of State released the
2003 Country Reports on Human Rights Practices. The docu-
ment is submitted to Congress by the Department of State
in compliance with §§ 116(d) and 502B(b) of the Foreign
Assistance Act of 1961 (“FAA”), as amended, and § 504 of
the Trade Act of 1974, as amended. These reports are often
cited as a source for U.S. views on various aspects of human
rights practice in other countries. The report is available at
www.state.gov/g/drl/rls /hrrpt /2003/.

In announcing the release of the country reports, Secret-
ary of State Colin L. Powell stated:

The Country Reports help us to identify and close gaps
between principles and practices, between internationally
agreed human rights standards and the actual enjoyment
of such rights by a country’s citizens.

The United States is strongly committed to working
with other governments and civil society around the world
to expose and end existing human rights violations, and
to foster the legal and democratic reforms that can
prevent further violations from occurring.

We have done our utmost to ensure that these
Country Reports are accurate and objective. We trust
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that they will provide as useful a set of information to
other governments as they do for our own government.

Secretary Powell’s remarks are available in full at
www.state.gov /secretary [former/powell /remarks/29876.htm.

On May 17, 2004, the Department of State sub-
mitted Supporting Human Rights and Democracy: The U.S.
Record 2003-2004, its second annual report in compli-
ance with § 665 of Pub. L. No. 107-228. As explained
in the Purpose and Acknowledgements section of the
report:

This report is submitted to the Congress by the Depart-
ment of State in compliance with Section 665 of P.L.
107—228, the Fiscal Year 2003 Foreign Relations Author-
ization Act, which requires the Department to report on
actions taken by the U.S. Government to encourage
respect for human rights. This second annual submis-
sion complements the longstanding Country Reports on
Human Rights Practices for 2003, and takes the next
step, moving from highlighting abuses to publicizing
the actions and programs the United States has taken to
end those abuses.

Unlike the 196 Country Reports, Supporting Human
Rights and Democracy: The U.S. Record 2003-2004
highlights U.S. efforts to promote human rights and
democracy in only 101 countries and entities—those
with the most human rights abuses. . . .

As required by § 665, the report includes “for each
country with respect to which the report indicates that
extrajudicial killings, torture, or other serious violations of
human rights have occurred in the country, the extent
to which the United States has taken or will take
action to encourage an end to such practices in the
country.”
The report and related statements are available at

www.state.gov/g/drl/rls /shrd /2003.
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2. Inter-American Commission on Human Rights:
Admissibility of Petitions

a. Isamu Carlos Shibayama

On December 17, 2004, the United States submitted to the
Inter-American Commission on Human Rights (“Commis-
sion” or “IACHR?”) its response to Petition No. P-434-03 In
Re Isamu Carlos Shibayama et al. The United States argued
that the petition should be declared inadmissible on the
ground that the Commission “is not competent, ratione
temporis” because the allegations concerned U.S. policies
during World War 11, before the creation of the Commission
and the adoption of the American Declaration on the Rights
and Duties of Man. The U.S. also argued that even if the
Commission were competent ratione temporis, the petition
would still be inadmissible for failure to pursue and exhaust
domestic remedies.

In this case petitioners alleged that they were relocated
from Peru to the United States in 1944, and were interned at
a WWII internment camp in Crystal City, Texas until early
1946. They alleged further that although the Civil Liberties
Act (“CLA”), Pub. L. No. 100-383, Title I, 102 Stat. 9o4
(1988), provided redress payments of $20,000 to persons
of Japanese ancestry interned during WWII and included an
official apology, they were informed in 1992 that they were
ineligible under the CLA because they were not U.S. citizens
or permanent resident aliens at the time of their internment.
Petitioners joined a class action lawsuit against the United
States that resulted in a court-approved settlement providing
$5,000 in restitution for each member of the class. Mochizuki
v. United States, 43 Fed. Cl. 97 (Fed. Cl. 1999). The petitioners
in this case, however, refused the settlement. In subsequent
litigation alleging Fifth Amendment and international human
rights violations and seeking redress under the CLA, the
U.S. Court of Federal Claims ruled that petitioners were not
eligible for the requested relief because they were not U.S.
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citizens or permanent resident aliens at the time of their
internment. Shibayama v. United States, 55 Fed. Cl. 720 (Fed.
Cl. 2002). Petitioners did not appeal that decision. In their
petition to the IACHR,

[pletitioners allege that the United States violated Articles
L, 11, V, VI, XII, XIV, XVIII, XXV, and XXVI of the American
Declaration as a consequence of:

1. Their “seizure and detention” by the United States
Government. . ..

2. Their inclusion in classes at the internment camp that
were only taught in English or Japanese languages .. .;
and

3. The denial of compensation under the CLA. ...

U.S. Response at 2.

The full text of the U.S. response, further excerpted below
(most footnotes omitted), is available at www.state.gov/s/l/
c8183.htm.

1. The Shibayamas® Petition Should be Declared Inadmissible

Because the Commission Lacks Competence Ratione Temporis to
Hear Their Petition

In order for the Commission to declare a petition admissible, it
must be satisfied that the Commission has competent ratione
temporis, ratione loci, ratione personae, and ratione materiae. See
e.g., IACHR, Admissibility Report No. 62/03, Petition P12.049,
Kenneth Walker, October 10, 2003, United States, Annual Report
2003, para. 38 (finding petitioner’s claim inadmissible). Ratione
temporis, or temporal jurisdiction, means that the Commission is
competent only to hear petitions alleging facts that occurred on or
after the date on which the commitments of the State involved
took effect. See e.g., I/A Court H.R. Alfonso Martin Del Campo
Dodd Case, Preliminary Objections, Judgment of September 3,
2004, Ser. C No. 113, (2004), para. 85 (holding that the Court
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lacked competent ratione temporis because the alleged events
ceased to exist prior to Court having cognizance over supposed
violations). Moreover, the Commission has stated that it has
competence ratione temporis to examine only those complaints
that allege facts that occurred “on or after the date on which the
United States’ [commitments] under the American Declaration took
effect.” Kenneth Walker at para. 38.

A. Alleged Facts Stated by Petitioners Occurred Before the
Adoption of the American Declaration and the Creation of the
Commission, Thereby Precluding Ratione Temporis

Ratione temporis is an established principle of international
law. Article 28 of the Vienna Convention on the Law of Treaties
(“Vienna Convention”) states:

Unless a different intention appears from the treaty or is
otherwise established, its provisions do not bind a party in
relation to any act or fact which took place or any situation
which ceased to exist before the date of the entry into
force of the treaty with respect to that party.

Vienna Convention on the Law of Treaties, opened for signature
May 23, 1969, art. 28, 8 ILM 679. Nowhere do the Rules of
Procedure of the Commission indicate any intention to [deviate]
from the longstanding rule memorialized in Article 28 of the Vienna
Convention. Indeed, as noted above, ratione temporis competency
is a necessary component of the Commission’s admissibility ana-
lysis. See e.g., Kenneth Walker, at para. 38. In this regard, the
Commission is merely applying a generally accepted principle of
international law. See e.g., I/A Court H.R., Cantos v. Argentina,
Preliminary Objections, Judgment of September 7, 2001, Ser. C
No. 835, para. 37 (recognizing that the principle of non-retroactivity
of international norms is embodied in the Vienna Convention).
Other international human rights bodies formed under
multinational conventions condition admissibility in their forums
on ratione temporis, as well. In a United Nations (“UN”) Human
Rights Committee decision involving Argentina, claimants alleged
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that, among other things, their relatives were either killed or
kidnapped under the previous Argentine government in 1976.
R.A.V.N. v. Argentina, Hum. Rts. Comm., Communication
No. 343/1988 (5 April 1990), para. 2.3. However, the two applic-
able instruments—the International Covenant on Civil and Political
Rights and the Optional Protocol for Argentina—did not come
into force for Argentina until November 8, 1986. Id. at para. 5.2.
The Committee held that the Covenant “cannot be applied retro-
actively” and that the Committee is “precluded ratione temporis”
from examining alleged violations of the Covenant that occurred
before the Covenant entered into force for Argentina. Id.

In the present case, the gravamen of Petitioners’ allegations
[is] that they were forcibly abducted by United States military
forces from Peru in 1944. (Petition at 1) Petitioners further state
that they were detained in the United States until 1946. (Petition
at 1) However, the Commission was not created until some 13
years later, in 1959. Furthermore, the American Declaration—as
well as the Organization of American States, for that matter—did
not come into existence until 1948 when the OAS was founded
and the American Declaration was adopted. See Basic Documents
Pertaining to Human Rights in the Inter-American System, OEA/
Ser.L.V/1.4Rev.9 at 4 (2003); see also IACHR, Report No. 113/01,
Case No. 11.140, Mary and Carrie Dann, October 15, 2001,
United States, Annual Report 2001, para. 95 (finding fact that
events raised in Petitioner’s claim occurred subsequent to the
State’s ratification of the OAS Charter as paramount to question
of American Declaration’s applicability). For the Commission to
assert jurisdiction ratione temporis and retroactively consider
the American Declaration in the context of this case’s facts—
which predate the Commission’s formation by 13 years and the
existence of the American Declaration by two—would cause the
Commission to be in clear contravention of established inter-
national legal norms, as reflected in Article 28 of the Vienna
Convention, the Commission’s previous findings, and the work of
other international processes. Any petition alleging facts that
occurred before the time of the Commission’s creation and the
American Declaration’s adoption is beyond the competence of
the Commission, and therefore, inadmissible.
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B. Petitioners Fail to Demonstrate that Alleged Facts are
“Continuing Violations”

Although the alleged acts ended with Petitioners’ release in
1946, Petitioners claim that the acts are “ongoing.” (Petition at 6)
As indicated by Article 28 of the Vienna Convention, despite all
attempts at artful argument, it is evident that all of the purported
subsequent violations are, in fact, premised on the allegedly
wrongful actions arising before 1948.

The Inter-American Court has adopted a strict interpreta-
tion of what constitutes a permissible “ongoing illicit act.” See
e.g., Cantos, at para. 39. In Cantos, the petitioner, José Maria
Cantos, was the owner of a business group in Argentina, employing
over 700 people. Id. at para. 2. In 1972, the government conducted
a series of searches in Cantos’ administrative offices, seizing
all company books, accounting documentation, and other busi-
ness records. Id. The government continued to harass Cantos by
detaining him incommunicado more than 30 times. Id. How-
ever, because these abuses “occurred before the entry into effect
[September 5, 1984] of the Convention for Argentina,” the court
held that they did not fall within the Court’s jurisdiction. Id. at
para. 38. The Inter-American Court concluded by noting that, “if
any of the facts imputed to the State were [ongoing illicit acts] it
would not be a ‘fact that had occurred after September 5, 1984,””
the time at which Argentina’s commitments under the American
Convention on Human Rights began. Id. at para. 39. Thus,
even if an alleged act were deemed an “ongoing illicit act,” the
Inter-American Court could only have competence ratione temporis
if such acts occurred “on or after the date” the State assumed its
commitments under the relevant treaty. Id.

The strict interpretation of what constitutes an “ongoing illicit
act” employed by the Inter-American Court is shared by other
international judicial bodies. The European Court of Human Rights
(“ECHR?”) defines a “continuing situation” as “a state of affairs
which operates by continuous activities by or on the part of the
State to render the applicants victims.” Posti and Rahko v. Finland,
Eur. Ct. H.R., Application No. 27824/95 (2002), para. 40,
available at: bttp:/lwww.ehcr.coe.int/eng (accepting, in part,
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Finland’s preliminary objection because the Government’s issuance
of a decree that limited the fishing gear fishermen could use is not
deemed a “continuing situation,” despite the decree’s permanent
nature). The ECHR further states that “the fact that an event has
significant consequences over time . . . does not mean that the event
has produced a ‘continuing situation.”” Id.

Here, it is abundantly clear that the alleged acts occurred and
ceased well before the creation of the American Declaration and
the Commission. The alleged “seizure and detention” of Petitioners
began in 1944 and ceased when Petitioners left the Crystal City
Internment Camp in 1946. (Petition at 1) While “these acts” as
they are termed in the petition, were arguably “ongoing” for 1944—
1946, it is impossible for the alleged “seizure and detention,” to
have continued beyond the Shibayamas’ release from Crystal City
in 1946. (Petition at 6) Therefore, lacking any alleged acts that
occurred after the creation of the American Declaration and the
Commission, this petition cannot be competently heard by the
Commission.

Despite acknowledging that these alleged events occurred over
a decade before the Commission was created and two years before
the American Declaration took effect, Petitioners claim that “these
acts are ongoing” because: 1) “[the Petitioners] have received
no redress;” and 2) the alleged acts of “seizure and detention” are
part of a “continuing policy” in which the United States is
still participating.® (Petition at 6) However, even assuming the
impossible—that detentions ending with Petitioners’ release in
1946 could effectively continue after their release—their further
justifications are patently erroneous.

First, in order for such a “continuing policy” to exist, the
United States Government would have needed to have had a policy
of detention and that policy would have needed to extend long
enough so that it was still in effect after the advent of the American
Declaration and the Commission, which it clearly did not do.
The detention of all WWII internees, including Petitioners, ended

* In this context, the United States Government rejects the Petitioners’

unsubstantiated assertion that the recent detention of enemy combatants in
the war on terrorism is related to the present situation. (Petition at 6, n.17).
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in 1946. Following their release, Petitioners took advantage of a
myriad of administrative and judicial processes that belie their
assertion that “ongoing” activities rendered them continuous
victims. Seemingly, Petitioners mistakenly identify the myriad of
due process rights they exercised as evidence of a “continuing
policy” of “seizure and detention.” (Petition at 6) Petitioners claim,
without basis, that because the United States Government has
failed to issue an “appropriate apology” and “acknowledge its
true role” for the allegations leveled by Petitioners, this indicates
the “policy” is still in effect. (Petition at 6, n.17)

However, the United States Government has already made a
full apology for the wrongful internment to the people of Japanese
ancestry who were taken from Latin American countries. (Petition
at 2) Former President Bill Clinton issued an official apology at
the time the settlement agreement was reached. James Rainey,
U.S. Apologizes to Internees, Los Angeles Times, June 13, 1998,
at B1. Offering the apology “on behalf of all Americans,” President
Clinton said:

We recognize the wrongs of the past and offer our profound
regret to those who endured such grave injustice. We
understand that our nation’s actions were rooted in racial
prejudice and wartime hysteria, and we must learn from
the past and dedicate ourselves as a nation to renewing
and strengthening equality, justice and freedom.

Id. Indeed, even recipients of the settlement felt that the United
States Government had properly accepted responsibility for
the internments, which occurred over 50 years before. Carmen
Mochizuki, the named plaintiff in the class action lawsuit, said at
the time of the settlement: “We are victorious today for making
the United States government [sic] finally accept responsibility for
its actions against us.” Id.

Second, as stipulated by Petitioners, the sole reason that
Petitioners did not receive redress for their detentions is because
they refused a class action settlement agreement, in which the
United States Government agreed to make a $5,000 redress
payment to each eligible member of the class, which included
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Petitioners. (Petition at 2); see also Mochizuki, 43 Fed. Cl. Thus,
in filing this petition, Petitioners are essentially asking the
Commission to provide remedies for events for which the United
States Government has already offered redress.

... Petitioners’ claim that the alleged acts are “ongoing”
because “they have received no redress,” (Petition at 6), implies
more than it should. While it is true they have not received redress,
it was because of Petitioners’ own choices. In this regard, Petitioners
are attempting to use the Commission to circumvent and replace
a “fair, reasonable, and adequate” domestic remedy. To permit
such obvious “awards shopping” would undercut the effective
administration of case settlements in the domestic courts of
Member States.

For the Commission to find competence ratione temporis in
this case, it would have to embark upon a dangerously slippery
slope without any temporal boundaries to possible claims. ... By
considering this Petition, the Commission improperly would be
exceeding the limits of its jurisdiction to investigate and hear claims
that predate its existence and the application of the relevant
instrument, i.e., the American Declaration.

2. The Petition Should be Declared Inadmissible Because
Petitioners Failed to Pursue and Exhaust Domestic Remedies

Article 31(1) of the Commission’s Rules of Procedure provides
that, in order for a petition to be admissible, the petitioning party
must affirm that “the remedies of the domestic law have been
pursued and exhausted in accordance with generally recognized
principles of international law.” As the Inter-American Court has
stated: “the rule of prior exhaustion of domestic remedies allow
the state to resolve the problem under its internal law before being
confronted with an international proceeding. This is particularly
true in the international jurisdiction of human rights, because the
latter reinforces or complements the domestic jurisdiction.” I/A
Court H.R., Veldsquez Rodriguez v. Honduras, Merits, Judgment
of July 29, 1988, Ser. C No. 4, para. 61 (1988) (holding in a case
of forced disappearance that domestic legal remedies were inef-
fective because the detention was clandestine). The exhaustion
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requirement essentially compels the claimant to present his
claim to an appropriate domestic court, support the claim with all
relevant evidence and legal arguments, and take advantage of all
procedures for appeal. Restatement of Foreign Relations Law
(Third) section 713, reporter’s note 5, and citations contained
therein.

Petitioners failed to exhaust available domestic remedies. Their
denial of CLA relief by the Court of Federal Claims could have
been appealed to the United States Court of Appeals for the Federal
Circuit. Under United States’ Federal Rules of Appellate Procedure,
Petitioners had 60 days to appeal from the time the Court of
Federal Claims entered its decision, but Petitioners chose not to
appeal. Fed. R. App. P. 4(a)(1)(B). Petitioners state that they did
not appeal the decision because the United States Supreme Court
had declined certiorari for the appeals of other claimants for
non-CLA matters. (Petition at 4) However, the Commission has
stated that “the fact that [a petitioner] fears an unfavorable
judgment . . .is not sufficient reason to abstain from contesting
the ruling.” TACHR, Admissibility Report No. 87/03, Petition
12.006, Oscar Siri Zuiiga, October 22, 2003, Honduras, Annual
Report 2003, para. 43 (holding that in order for the Inter-American
system to fulfill its supplementary role to Member States’ internal
legal systems, the alleged victim must exhaust all domestic remedies
available to him); see also Veldsquez Rodriguez, at para. 67. The
Supreme Court’s decision not to take the appeal of other claims
has absolutely no bearing on the appellate rights or chances of
Petitioners. Furthermore, the claim argued by Petitioners seeking
redress under the CLA is highly factual, making it even less likely
that the appeals of others would affect the appeals of Petitioners
in any way. . ..

Additionally, Article 31(2) of the Commission’s Rules of
Procedure specifies three exceptions to the exhaustion require-
ment that may arise when: (1) the domestic legislation of the State
concerned does not afford due process; (2) the party alleging
violation of his or her rights has been denied access to remedies
under domestic law or has been prevented from exhausting them;
or (3) there has been unwarranted delay in rendering a final
judgment.
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None of the specific exceptions to the exhaustion rule under
Article 31(2) of the Commission’s Rules of Procedure apply to
this case. First, the CLA does, in fact, provide for due process, as
evidenced by its granting of the Court of Federal Claims review
of administrative processes. See 50 U.S.C. app. § 1989b-4(h)
(Supp. V. 1993). Second, not only have Petitioners not been denied
access to remedies under domestic law, but they have actually
refused existing remedies under domestic law. Finally, there was
not any unwarranted delay in rendering a final judgment by the
United States court system because, due to Petitioners’ decision
not to appeal their claim, the appellate courts did not have an
opportunity to review the matter. . ..

b. Operation Gatekeeper

On February 20, 2004, the United States submitted its reply
in Case No. P65/1999, Operation Gatekeeper, to the Inter-
American Commission on Human Rights (“Commission”).
This case was based on a petition by the California Rural
Legal Assistance Foundation and the American Civil Liberties
Union of San Diego and Imperial Counties alleging that
the tightening of border controls under the U.S. initiative in
southern California known as Operation Gatekeeper violated
the American Declaration of the Rights and Duties of Man.
In its reply, the United States requested that the Commission
declare the petition inadmissible, inter alia, because it “fails
to state facts that tend to establish a violation of the rights
set forth in the American Declaration of the Rights and
Duties of Man (‘American Declaration’) and is manifestly
groundless” and because the case is moot “in view of recent
developments and changes in the U.S. border control policy.”
The full text of the U.S. reply, excerpted below (footnotes
omitted), is available at www.state.gov/s/l/c8183.htm.
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Although styled as a human rights petition, the logical thrust of
Petitioners’ argument is that the United States should somehow be
deprived of the sovereign power to control migration of aliens
into its territory. The sad reality is that people are willing to take
risks to enter the United States illegally. Short of permitting every
alien to enter its territory without restriction—a policy taken by
no government on earth—it is foreseeable that people may die in
an illegal attempt to enter. This unfortunate reality does not con-
stitute a human rights violation, nor could it, as the logical con-
sequences of such a far-reaching decision would be to vanquish all
attempts by governments to control entry of foreign nationals into
their territory.

Argument
I.  Failure to state facts that tend to establish a violation

According to Article 34 of the IACHR Rules of Procedure (“Rules™)
the petition must state facts that tend to establish a violation of
the American Declaration, otherwise the Commission must deter-
mine the petition as inadmissible.

In their memorandum of November 29, 2001, Petitioners claim
that there are new facts to show that Operation Gatekeeper violates
Article I of the Declaration by “deliberately put(ting) migrants in
mortal harm’s way.” They claim that illegal migrants die as a
direct result of Operation Gatekeeper. Petitioners’ claims are
unfounded and inaccurate, and they fail to enumerate specific facts
to support their claims.

A. Failure to show state action

Petitioners allege that the rise in the death toll of illegal migrants
is attributed to Operation Gatekeeper. Petitioners do not, however,
present any evidence, nor can they, that these alleged human rights
violations are attributable to State action, and thus there is no
showing of a human rights violation. Petitioners do admit that the
causes of death for illegal migrants crossing the border are heat
exposure, hypothermia, dehydration, or drowning. These deaths,
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while tragic, are a result of people being ill prepared to cross
harsh terrain and are not attributable to any policy or specific
actions of the United States.

The petition also fails to articulate specific actions of U.S.
actors, such as border control agents or law enforcement officers
that resulted in the death of illegal migrants. Petitioners cannot
allude to such specifics because they do not have any facts to
support such a claim.

B. Failure to show breach of a duty under the American
Declaration

Petitioners argue that Operation Gatekeeper violates Article I of
the American Declaration. Petitioners’ argument is simply not true,
nor have Petitioners offered any facts that demonstrate the veracity
of this allegation. Instead, Petitioners are attempting to cloak a
political critique of the United States border control policy in the
garments of a human rights violation.

In attempting to create a human rights argument, Petitioners
erroneously cite to various cases that are clearly distinguishable.
For example, in Neira Alegria, [Inter-Am. Ct. H.R. (ser. C) No. 20
(1995)] the Inter-American Court addressed the direct actions of
State actors that threatened the lives of their citizens, unlike the
situation at hand.

In Neira, the petitioners were involved in a prison riot during
which the Peruvian Navy entered and took control of the prison.
As a result, several inmates were killed, and the petitioners’ families
declared petitioners missing. This case involved the direct actions
of State actors that resulted in harm to the petitioners. Here, on
the contrary, there were no direct actions by State actors that
resulted in harm to the Petitioners.

Petitioners also improperly cite to McCann and Others v.
the United Kingdom, Application No. 17/1994/464/545 (27 August
199S5). Apart from the obvious fact that McCann involves the inter-
pretation of the European Convention rather than the American
Declaration, in McCann, the European Court of Human Rights
determined that the United Kingdom violated Article 2 of the
European Convention for the Protection of Human Rights when
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U.K. military personnel killed three Irish Republican Army terrorists
suspected of planning an attack in Gibraltar. McCann involved
actions by the State actors that resulted in death.

Petitioners additionally cite to K.H.W. v. Germany, Application
No. 37201/97 (22 March 2001), in which the Court held that
border-policing regimes must comply with the need to preserve
human life. The facts in that case involved East Germans who
attempted to cross the Berlin wall over to West Germany and died
as a result of triggering anti-personnel mines or automatic firing
systems, or were shot by East German border guards. As with the
previously mentioned cases, the facts at issue were the direct actions
of State actors that resulted in the death of those attempting to
cross the Berlin wall. On the contrary, Operation Gatekeeper did
not involve the implementation of anti-personnel mines or auto-
matic firing systems. The deaths of illegal migrants are directly
attributable to the natural environment and their own unlawful
attempts to enter the United States. Operation Gatekeeper, Opera-
tion Desert Safeguard, and subsequent policies have included meas-
ures that offer humanitarian assistance to illegal migrants and serve
to protect and save lives.

At issue in this petition are not the direct actions of U.S. border
patrol agents that resulted in a particular harm to a specific migrant,
but the overall policy of the United States border control. The
facts in the cases cited above center around the actions of State
actors that led to injury or death. Here, it is the harsh natural
environment and the unlawful actions of the smugglers and mig-
rants crossing the southern border of the United States that
result in injury or death at issue in this petition.

Petitioners further attempt to argue that these cases are
applicable to Operation Gatekeeper on the ground that states must
take “all reasonable efforts” to minimize threats to the right to
life. As a preliminary matter, there is no basis under the American
Declaration for imposing such a standard on governmental policies
of a general nature. Indeed, such a standard would seem to invite
the Commission to review virtually all policies of governments
and substitute its judgment on issues of a general nature for those
of democratically elected governments. That said, it should be
noted that the United States is taking reasonable efforts to minimize
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the threat to the right to life for those illegally crossing the border.
As will be discussed further, the United States Border Safety
Initiative (“BSI”) has significantly increased its capabilities in
addressing the humanitarian needs of migrants. The United States
BSI has also targeted smugglers who are responsible for leading
illegal migrants through the worst parts of the desert in an attempt
to escape detection. The United States, in [an] attempt to help save
the lives of illegal migrants who are at the mercy of the smug-
glers, has established Operation ICE (Immigration and Customs
Enforcement) Storm, which targets smugglers’ monetary sources.

Petitioners claim that the result of illegal migrants dying in
the harsh desert landscapes of the United States is somehow
attributable to Operation Gatekeeper ... The United States,
however, cannot be held responsible for the natural landscape of
its borders nor for the illegal activity that its law enforcement
personnel are acting to prevent. . . .

Petitioners further claim that the deaths result from Operation
Gatekeeper “pushing” illegal migrant traffic to certain spots along
the United States border. The reality is that Operation Gatekeeper,
Operations Desert Safeguard, and other programs operate together
to protect the entire southern border of the United States. The
result of illegal migrants attempting to traverse tougher terrain is
a purposeful choice by illegal migrants and smugglers to escape
detection and apprehension by U.S. border control. Regardless of
where the illegal migrants choose to try to enter the United States,
they are still crossing the borders of the United States “illegally
and in violation of our laws.” . ..

Article T of the American Declaration enumerates a right to
life and security of person. Here, the right to life is a decision that
rests in the hands of an individual of whether or not to take the
risk of crossing the harsh terrain of the United States southern
border. The individual migrant will make many vital decisions,
such as to violate immigration laws by entering illegally, to choose
a particular route, what preparations they undertake, and what
safety precautions prior to such a perilous journey.

The United States has a right to secure its borders and enforce
its immigration laws. Therefore, in order to protect the security of
its citizens, the United States has a right and indeed a duty to its
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citizens to employ border agents to secure its borders and protect
its citizens. Especially since the attacks on the United States of
September 11, 2001, in order to ensure the security of its citizens,
the United States has an urgent and compelling need to ensure
that its borders are secure. The United States border control policies
of Operation Gatekeeper, Operation Desert Safeguard, and others
operate together to keep the U.S. borders free of illegal migrants
and potential terrorists. According to U.S. Customs and Border
Protection Commissioner Robert C. Bonner, the addition of
Operation Desert Safeguard and the increase of agents “was a
matter of national security.”

Contrary to Petitioners’ claim, the United States is acting in
good faith in implementing its border control policy. The principle
of good faith and the abuse of rights doctrine preclude a State
from actions that cause unnecessary injury. As previously stated,
at issue in the Petition is not any particular actions of U.S. border
agents that have resulted in the deaths of illegal migrants, but a
critique of U.S. border control policy.

The right to life does not impose an affirmative obligation
by the state to somehow prevent all loss of life, especially where
such deaths are directly attributable to the unlawful acts of the
victims themselves. Rather, it provides protection against the
arbitrary loss of life. Our policies are reasonable, and they com-
port with our right to secure our borders, while at the same
time taking action to specifically prevent the loss of life among
migrants.

Therefore, the Commission should declare petition as inadmis-
sible, because it fails to state facts that tend to establish a violation
of the rights set forth in the Declaration and is wholly groundless.

II. Petition is moot in view of recent developments and
changes in the U.S. border control policy.

According to Article 34(c), a petition is inadmissible when
“supervening information or evidence presented . . . reveals that a
matter is inadmissible or out of order.” Recent developments and
changes in the United States border policy demonstrate that petition
is inadmissible.
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The policy Petitioners cite in their petition is Operation
Gatekeeper, which was implemented in 1994. Since 1994, there
have been numerous developments to Operation Gatekeeper,
including the establishment of other border control policies.

In June 1998, the then Immigration and Naturalization Service
announced the Border Safety Initiative [see www.cbp.gov/xp/cgov/
enforcement/border_patrol/safety_initiative.xml.] The goal of the
BSI is to reduce injuries and fatalities along the Southwest border.
On June 22, 2001, the United States and Mexico issued a formal
joint communiqué in which they agreed to conduct joint training
in search-and-rescue techniques, exchange intelligence related
to migrant smuggling, and enhance the effectiveness of their joint
outreach efforts to would-be migrants on the dangers of unau-
thorized border crossings, especially in remote areas during hot
summer and cold winter months. From the inception of the BSI in
June 1998 to February 2003, Border Patrol Agents rescued over
5,000 aliens.

One of the more recent developments occurred in June 2003
with the introduction of Operation Desert Safeguard. This program
is a multi-agency operation, performed in conjunction with the
Mexican government, that is designed to “dramatically reduce the
number of people attempting to illegally enter the United States
through the West Desert corridor of the Sonoran Desert from
Mexico, and by so doing, to dramatically reduce the number of
people who die attempting to cross that desert.” Operation Desert
Safeguard includes increasing the number of agents, helicopters,
surveillance flight hours, interior checkpoints, and the involvement
of the Shadow Wolves from Tohono O’Oodham reservation.

Additionally, the U.S. Border Control has created the Border
Patrol Search, Trauma and Rescue Team (“BORSTAR”) which is
a highly-specialized team of individuals that are trained to conduct
search and rescue missions in difficult terrain and to provide the
best medical care possible to stabilize patients and transport them
to areas accessible to more advanced emergency medical facilities.
BORSTAR is credited with saving lives not only of civilians and
Border Patrol agents but also of illegal immigrants. . . .

In addition, the U.S. and Mexico have agreed upon an
updated Action Plan for Cooperation and Border Safety and a
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Memorandum of Understanding on the Safe, Orderly, Dignified
and Humane Repatriation of Mexican Nationals. These two
documents enhance efforts to ensure a safe, orderly, and humane
border and signal continued, deepened binational coordination
and cooperation to address a common problem. The programs
outlined above display the good faith commitment of the United
States to provide humanitarian relief to those attempting to illegally
cross our borders.

3. Human Rights in Sudan: Darfur

As discussed in Chapter 17.A.5., during 2004 the United
States continued to be engaged in efforts to reach a peace-
ful resolution in Sudan of the long-standing civil war (often
referred to as the “North-South” peace talks) and to address
the crisis in the western region of Darfur. On Septem-
ber 9, 2004, Secretary of State Colin L. Powell testified on
Darfur before the U.S. Senate Foreign Relations Committee.
Excerpts below from his prepared testimony address the
U.S. conclusion concerning the commission of genocide in
Sudan.

The full text of Secretary Powell’s testimony is available at
www.state.gov /secretary [former/powell fremarks/36032.htm

Since the U.S. became aware of atrocities occurring in Sudan, we
have been reviewing the Genocide Convention and the obligations
it places on the Government of Sudan.

In July, we launched a limited investigation by sending a team
to refugee camps in Chad. They worked closely with the American
Bar Association and the Coalition for International Justice and
were able to interview 1,136 of the 2.2 million people the UN
estimates have been affected by this horrible violence. Those
interviews indicated:
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* A consistent and widespread pattern of atrocities (killings,
rapes, burning of villages) committed by jinjaweid and
government forces against non-Arab villagers;

e Three-fourths (74%) of those interviewed reported that
the Sudanese military forces were involved in the attacks;

e Villages often experienced multiple attacks over a pro-
longed period before they were destroyed by burning, shelling
or bombing, making it impossible for villagers to return.

When we reviewed the evidence compiled by our team, along
with other information available to the State Department, we
concluded that genocide has been committed in Darfur and that
the Government of Sudan and the jinjaweid bear responsibility—
and genocide may still be occurring. Mr. Chairman, we are making
copies of the evidence our team compiled available to this com-
mittee today.

We believe in order to confirm the true nature, scope and
totality of the crimes our evidence reveals, a full-blown and unfet-
tered investigation needs to occur. Sudan is a contracting party
to the Genocide Convention and is obliged under the Convention
to prevent and to punish acts of genocide. To us, at this time, it
appears that Sudan has failed to do so.

Article VIII of the Genocide Convention provides that
Contracting Parties “may call upon the competent organs of the
United Nations to take such action under the Charter of the United
Nations as they consider appropriate for the prevention and sup-
pression of acts of genocide or any of the other acts enumerated in
Article II1.”

Today, the U.S. is calling on the UN to initiate a full
investigation. To this end, the U.S. will propose that the next UN
Security Council Resolution on Sudan request a UN investigation
into all violations of international humanitarian law and human
rights law that have occurred in Darfur, with a view to ensuring
accountability.*

Editor’s note: See UN Security Council Resolution 1564, discussed
in Chapter 17.A.5.b.
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Mr. Chairman, as I said, the evidence leads us to the conclu-
sion that genocide has occurred and may still be occurring in
Darfur. We believe the evidence corroborates the specific intent
of the perpetrators to destroy “a group in whole or in part”.
This intent may be inferred from their deliberate conduct.
We believe other elements of the convention have been met as
well.

Under the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide, to which both the United States and
Sudan are parties, genocide occurs when the following three criteria
are met:

e Specified acts are committed:

a) killing;

b) causing serious bodily or mental harm;

c) deliberately inflicting conditions of life calculated to
bring about physical destruction of a group in whole
or in part;

d) imposing measures to prevent births; or

e) forcibly transferring children to another group;

e These acts are committed against members of a national,
ethnic, racial or religious group; and

e They are committed “with intent to destroy, in whole or
in part, [the group] as such”.

The totality of the evidence from the interviews we conducted
in July and August, and from the other sources available to us,
shows that:

e The jinjaweid and Sudanese military forces have committed
large-scale acts of violence, including murders, rape and
physical assaults on non-Arab individuals;

e The jinjaweid and Sudanese military forces destroyed vil-
lages, foodstuffs, and other means of survival;

e The Sudan Government and its military forces obstructed
food, water, medicine, and other humanitarian aid from
reaching affected populations, thereby leading to further
deaths and suffering; and
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e Despite having been put on notice multiple times,
Khartoum has failed to stop the violence.

Mr. Chairman, some seem to have been waiting for this
determination of genocide to take action. In fact, however,
no new action is dictated by this determination. We have been
doing everything we can to get the Sudanese government to act
responsibly. So let us not be preoccupied with this designation of
genocide. These people are in desperate need and we must help
them. Call it a civil war. Call it ethnic cleansing. Call it genocide.
Call it “none of the above.” The reality is the same: there are
people in Darfur who desperately need our help.

I expect that the government in Khartoum will reject our
conclusion of genocide anyway. Moreover, at this point genocide
is our judgment and not the judgment of the international com-
munity. Before the Government of Sudan is taken to the bar of
international justice, let me point out that there is a simple way
for Khartoum to avoid such wholesale condemnation. That way
is to take action.

The government in Khartoum should end the attacks, ensure
its people—all of its people—are secure, hold to account those
who are responsible for past atrocities, and ensure that current
negotiations are successfully concluded. That is the only way to
peace and prosperity for this war-ravaged land. Specifically,
Mr. Chairman, the most practical contribution we can make to the
security of Darfur in the short-term is to increase the number of
African Union monitors. That will require the cooperation of the
Government of Sudan.

In the intermediate and long term, the security of Darfur can
be best advanced by a political settlement at Abuja and by the
successful conclusion of the peace negotiations between the SPLM
and the Government of Sudan.

Further excerpts below from Secretary Powell’s prepared
remarks address the broader issues of the humanitarian
crisis.
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The violence in Darfur has complex roots in traditional con-
flicts between Arab nomadic herders and African farmers. The
violence intensified during 2003 when two groups—the Sudan
Liberation Movement and the Justice and Equality Movement
—declared open rebellion against the Government of Sudan
because they feared being on the outside of the power and wealth-
sharing agreements in the north-south negotiations. Khartoum
reacted aggressively, intensifying support for Arab militias, the
so-called jinjaweid. The Government of Sudan supported the
jinjaweid, directly and indirectly, as they carried out a scorched-
earth policy towards the rebels and the African civilian
population.

Mr. Chairman, the United States exerted strong leadership to
focus international attention on this unfolding tragedy. We first
took the issue of Sudan to the United Nations (UN) Security
Council last fall. President Bush was the first head of state to
condemn publicly the Government of Sudan and to urge the
international community to intensify efforts to end the violence.
In April of this year, the United States brokered a ceasefire between
the Government of Sudan and the rebels, and then took the lead
to get the African Union (AU) to monitor that ceasefire.

=

In my midsummer meetings with the Government of Sudan,
we presented them with the stark facts of what we knew about
what is happening in Darfur from the destruction of villages, to
the raping and the killing, to the obstacles that impeded relief
efforts. Secretary General Annan and 1 obtained from the
Government of Sudan what they said would be firm commitments
to take steps, and to take steps immediately, that would remove
these obstacles, help bring the violence to an end, and do it in a
way that we could monitor their performance.

There have been some positive developments. . . .

The Sudanese have met some of our benchmarks such as
engaging in political talks with the rebels and supporting the
deployment of observers and troops from the AU to monitor the
ceasefire between Khartoum and the rebels. Some improvements
in humanitarian access have also occurred though the government
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continues to throw obstacles in the way of the fullest provision of
assistance.

The AU Ceasefire Commission has also been set up and is
working to monitor more effectively what is actually happening in
Darfur. The general who is in charge of that mission, a Nigerian
general by the name of Okonkwo, is somebody that we know
well. He is the same Nigerian general who went into Liberia last
year and helped stabilize the situation there.

The AU’s mission will help to restore sufficient security so that
these dislocated, starving, hounded people can at least avail
themselves of the humanitarian assistance that is available. But
what is really needed is enough security so that they can go home.
And what is really needed is for the jinjaweid militias to cease
and desist their murderous raids against these people—and for the
Government in Khartoum to stop being complicit in such raids.
Khartoum has made no meaningful progress in substantially improv-
ing the overall security environment by disarming the jinjaweid
militias or arresting its leaders.

So we are continuing to press that Government and we continue
to monitor them. We continue to make sure that we are not just
left with promises instead of actual action and performance on
the ground. Because it is absolutely clear that as we approach the
end of the rainy season, the situation on the ground must change,
and it must change quickly. There are too many tens upon tens of
thousands of human beings who are at risk. Some of them have
already been consigned to death because of the circumstances they
are living in now. They will not make it through the end of the
year. Poor security, inadequate capacity, and heavy rains (which
will not diminish until late September) continue to hamper the
relief effort.

The UN estimates there are 1,227,000 Internally Displaced
Persons (IDPs) in Darfur. In July, almost 950,000 IDPs received
some form of food assistance. About 200,000 Sudanese refugees
are being assisted by UNHCR and partner organizations in Chad.
The World Food Program (WFP) expects two million IDPs will
need food aid by October.

U.S. Government provision of aid to the Darfur crisis in Sudan
and Chad totaled $211.3 million as of September 2, 2004. This
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includes $112.9 million in food assistance, $50.2 million in non-
food assistance, and $36.4 million for refugees in Chad, $5 million
for refugee programs in Darfur, and $6.8 million for the African
Union mission.

The U.S. also strongly supports the work of the AU monitoring
mission in Darfur. In fact, we initiated the Mission through base
camp set-up and logistics support by a private contractor. . . .

As you know, as we watched through the month of July, we
felt more pressure was required. So we went to the UN and asked
for a resolution. We got it on July 30.

Resolution 1556 demands that the Government of Sudan take
action to disarm the jinjaweid militia and bring jinjaweid leaders
to justice. It warns Khartoum that the Security Council will take
further actions and measures—UN-speak for sanctions—if Sudan
fails to comply. It urges the warring parties to conclude a polit-
ical agreement without delay and it commits all states to target
sanctions against the jinjaweid militias and those who aid and
abet them as well as others who may share responsibility for this
tragic situation. Too many lives have already been lost. We cannot
lose any more time. We in the international community must
intensify our efforts to help those imperiled by violence, starvation
and disease in Darfur.

But the Government of Sudan bears the greatest responsibility
to face up to this catastrophe, rein in those who are committing
these atrocities, and save the lives of its own citizens. At the same
time, however, the rebels have not fully respected the ceasefire.
We are disturbed at reports of rebel kidnappings of relief workers.
We have emphasized to the rebels that they must allow unrestricted
access of humanitarian relief workers and supplies and cooperate
fully, including with the AU monitoring mission.

We are pleased that the Government of Sudan and the rebels
are currently engaged in talks in Abuja, hosted by the AU. ...

President Bashir has repeatedly pledged to work for peace,
and he pledged that again when we met in midsummer. But
President Bush, this Congress, Secretary General Annan and the
international community want more than promises. We want to
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see dramatic improvements on the ground right now. Indeed, we
wanted to see them yesterday.

In addition to engaging the United Nations Security
Council, as discussed in Secretary Powell’s testimony, the
United States urged the UN Commission on Human Rights
(“UNCHR") and the UN General Assembly Third Committee
to take strong action on the human rights abuses in Sudan.
At the UNCHR the European Union (“EU”) initially sponsored
a resolution on Sudan under Agenda Item 9 (“Question of
the Violation of Human Rights and Fundamental Freedoms
in Any Part of the World”), cosponsored by the United
States, Canada, Australia, and a number of other states. This
resolution condemned the mass murder and destruction in
Darfur, held the Government of Sudan (“GOS”) accountable
for supporting the perpetrators, called on the GOS to stop
abusing its citizens, and provided for an effective monitoring
mechanism and humanitarian assistance. Subsequently, the
EU reached agreement with the African Union to replace the
Item g resolution with a Chairman’s Statement under Agenda
Item 3 (“Organization of the Work of the Session”). The
United States and some other co-sponsors of the Item g
resolution refused to accept the weaker Chairman’s State-
ment, blocking adoption by consensus. The European Union
then tabled the text of their proposed Chairman’s Statement
as a decision under Agenda Item 3.

The United States offered an amendment to the decision
to add language addressing human rights abuses in Sudan
from the original Item g resolution. The U.S. amendment
failed. The United States then called for a vote on the Item 3
decision; the decision was adopted by a vote of 50 to 1
(United States), with two abstentions (Australia and Ukraine).
The Item g resolution was required to be dropped from
consideration as the rules of procedure do not allow adoption
of competing texts on the same subject.

Remarks by Ambassador Richard S. Williamson, head of
U.S. delegation to the UNCHR, on April 23, 2004, “General
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Statement on Item 3 and 9 on Sudan,” given after it was
announced that the ltem 9 resolution on Sudan would be
replaced with a Chairman’s Statement under Agenda ltem 3,
are excerpted below.

The full text of Ambassador Williamson’s remarks
is available at www.humanrights-usa.net/statements/
0423Sudan.htm.

% %

Just days ago, Secretary General Kofi Annan traveled to Geneva
to address the Commission on Human Rights during the day of
remembrance of the 10th anniversary of the genocide in Rwanda.
In his remarks, the Secretary General called upon the international
community to never fail as we did ten years ago. And we referred
to the acts now going on in the Darfur area of Sudan as “ethnic
cleansing.” We cannot fail as we have before. “Never Again”
must be more than mere words or an idle promise.

Mr. Chairman, regarding the terrible acts going on in Darfur,
any resolution of, or decision by, the U.N. Commission on Human
Rights must condemn acts of ethnic cleansing. It must hold
accountable those responsible for the deplorable acts in Darfur. It
must call on the Sudan government to stop arming those engaged
in these terrible acts of ethnic cleansing and to stop the support
given to the Jingaweid militia group. It must have a strong and
effective mechanism to monitor and report on the events in Darfur.
And it must guarantee unfettered access for humanitarian assistance
to the 900,000 displaced persons living in dangerous and desperate
conditions in Darfur.

Mr. Chairman, the report of the Office of the High Com-
missioner for Human Rights mission to Chad from April 5 to 15,
2004, reports about the “possibility that civilian areas have been
directly targeted.” It discussed reports of indiscriminate killing of
civilians and a “policy using rape and other serious forms of sexual
violence as a weapon of war” [and] “killings, rape, burning and
looting of villages . . . (and) massive displacement.” It says [that]
Darfur is a “dire humanitarian crisis” [with] disappearances of
“women, children, (and) the elderly.”

DOUC06 247 $ 9/29/06, 9:25 AM



HEEERNT T T 1] o H B 5 HEHEN

248 DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAw

Mr. Chairman, the Mission reports that the dire situation in
Darfur has “developed worrying racial and ethnic dimensions.”

The report concludes that “(t)he mission was able to identify
disturbing patterns of massive human rights violations in Darfur,
many of which may constitute war crimes and/or crimes against
humanity. According to information collected from refugees, it
appears that there is a reign of terror in Darfur.”

The Office of the U.N. High Commissioner’s Mission’s report
highlights the following terrible acts that contribute to creating
that reign of terror:

A) Repeated attacks on civilians by Government of Sudan
military and its proxy militia forces with a view to their
displacement;

B) The use of systematic and indiscriminate aerial bombardments
and ground attacks on unarmed civilians;

C) The use of disproportionate force by the Government of Sudan
and Jingaweid forces;

D) That the Jingaweid have operated with total impunity and
in close coordination with the forces of the Government of
Sudan

E) The attacks appear to have been ethnically based (let me repeat,
the attacks appear to have been ethnically based) with the groups
targeted being essentially the following tribes reportedly of African
origin: Zaghawas, Masaalit, and Furs. ..

F) The pattern of attacks on civilians includes killing, rape,
pillage . . . The patterns of violence point to an intent on the part
of the Sudanese authorities to force the population to disperse.

And we fear that there is terrible famine to come where tens of
thousands may well perish. This could become a catastrophe of
unimaginable proportions if we fail to act.

* * *

The U.N. Commission on Human Rights cannot do everything.
It cannot unilaterally stop the carnage. But that does not mean
that we must not do what we can.
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Mr. Chairman, the Commission can shine light on the desperate
situation in Darfur. We can condemn the violence. We can and
must stand tall and strong for an end to ethnic violence.

* = %

On November 24, 2004, a statement from John Danforth,
U.S. Permanent Representative to the United Nations, was
delivered to the Third Committee on the need for action
concerning Darfur. A no-action motion before the committee
carried, however. The full text of Ambassador Danforth’s
statement, excerpted below, is available at www.un.int/usa/
04_259.htm. See also 5.a. below concerning U.S. objection to
Sudan’s membership in the UNCHR.

Bringing peace to Sudan is a tough, complex process. It requires
carefully coordinated, cooperative international pressure combined
with equally well-coordinated incentives to the warring parties.
Without unity of international action and unity of international
outrage, people will continue to suffer. The “no action” vote before
the Third Committee today, if successful, will seriously disrupt
the process of ending the suffering in Sudan. We urge you to vote
“no.”

Last week in Nairobi, the parties to the North South conflict
in Sudan committed to resolving their differences by December 31.
We held out the prospect of international support for Sudan when
it completes the peace process. But we also condemned the ongoing
atrocities in Darfur and demanded that these atrocities cease immedi-
ately. It was an important part of a unified, coordinated process
for bringing peace to the region.

The failure of the Third Committee to consider a resolution
on Sudan’s human rights abuses would be short-sighted, weak,
and dangerous. It is bad enough that Sudan is on the Human
Rights Commission to begin with. Now the General Assembly
risks failing to acknowledge the obvious—Sudan’s consistent
pattern of human rights abuses.

In fact, there is a lot of bad history here. In its annual session
this past spring, the Commission on Human Rights passed a weak
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resolution on Sudan—one which the United States tried to
amend and then opposed. It was a toothless resolution that failed
to address in any serious way the most pronounced example
of human rights abuses in the world today. Then, in May, the
African Group nominated Sudan to be reelected to the Commission
on Human Rights—a move that caused the United States to
walk out of the Economic and Social Council in protest. Now, the
Third Committee proposes to fail the world again by an indef-
ensible, parochially motivated “No Action” vote on the pending
resolution.

Three consecutive failures of member states of the United
Nations to present a unified front against well-documented
atrocities would represent nothing less than the complete
breakdown of the UN’s deliberative bodies related to human
rights. If these bodies cannot speak with one voice on an issue
as clear as Darfur, what can they do? In contrast, the Security
Council has in the past two months assisted in the conclusion
of a peace agreement, kept constant pressure on the warring
parties, and launched a commission of inquiry on human rights
abuses.

If the no action motion passes, today will be yet another bad
day for the people of Darfur. The Charter of the United Nations
requires that member states—and I quote—“reaffirm the faith in
fundamental human rights, and in the dignity and worth of the
human person.” By valuing group solidarity over assisting those
in dire need, by refusing to censure member states by name,
the Commission on Human Rights, ECOSOC, and now the
Third Committee will have abdicated their responsibilities to the
international community and will ignore the Charter of the United
Nations.

* * *

See also declaration by President George W. Bush,
Prime Minister of Ireland Bertie Ahern, and President of
the European Commission Romano Prodi at EU-U.S.
summit in Shannon, Ireland, June 24, 2004, Chapter
17.A5.a.
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4. Human Rights in Colombia
a. Colombian Armed Forces

Section 564(a)of the FY 2003 Foreign Operations, Export
Financing and Related Programs Appropriations Act
conditions the obligation of 25 percent of the funds
appropriated by that act that are available for assistance
for the Colombian Armed Forces on two certifications to
Congress by the Secretary of State with respect to certain
human rights-related issues. Division E of the Consolidated
Appropriations Resolution, 2003, Pub.L.No. 108-7, 117 Stat.
11,205. The Secretary of State made the first determination
on July 7, 2003, see Digest 2003 at 284. On January 30, 2004,
the Secretary of State made the second determination,
enabling the obligation of the remaining foreign assistance
funds for Colombia at issue. 69 Fed. Reg. 4555 (Jan. 30,
2004). The certification stated, in accordance with the stat-
utory requirement, that:

(A) The Commander General of the Colombian Armed
Forces is suspending from the Armed Forces those
members, of whatever rank, who have been credibly
alleged to have committed gross violations of human
rights, including extra-judicial killings, or to have aided
or abetted paramilitary organizations; (B) The Colom-
bian Government is prosecuting those members of the
Colombian Armed Forces, of whatever rank, who have
been credibly alleged to have committed gross violations
of human rights, including extra-judicial killings, or to
have aided or abetted paramilitary organizations, and is
punishing those members of the Colombian Armed
Forces found to have committed such violations of
human rights or to have aided or abetted paramilitary
organizations; (C) The Colombian Armed Forces are
cooperating with civilian prosecutors and judicial author-
ities in such cases, (including providing requested infor-
mation, such as the identity of the persons suspended
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from the Armed Forces and the nature and cause of the
suspension, and access to witnesses, relevant military
documents and other requested information); (D) The
Colombian Armed Forces are severing links (including
denying access to military intelligence, vehicles, and other
equipment or supplies, and ceasing other forms of active
or tacit cooperation), at the command, battalion, and
brigade levels, with paramilitary organizations; (E) The
Colombian Armed Forces are executing orders for capture
of leaders of paramilitary organizations that continue
armed conflict; and that, as required in section 564(a) (3),
the Colombian Armed Forces are conducting vigorous
operations to restore government authority and respect
for human rights in areas under the effective control of
paramilitary and guerrilla organizations.

In 2004 substantially similar certification requirements
were enacted as § 563 of the Foreign Operations, Export
Financing, and Related Programs Appropriations Act, Division
D, Consolidated Appropriations Act, 2004, Pub. L. No. 108—
199, 118 Stat. 3. Secretary of State Colin L. Powell published
the first required certification in the Federal Register on
September 29, 2004, thus allowing all but 12.5% of the rele-
vant funds appropriated in the FY 2004 act to be made
available for the Colombian Armed Forces. 69 Fed. Reg. 58,211
(Sept. 29, 2004). See also U.S. comments on report of the
UN High Commissioner for Human Rights on the human
rights situation in Colombia, available at www.humanrights-
usa.net/2004/statements/o414Columbia.htm.

b. Report on U.S. programs

In April 2004 the Department of State transmitted to
Congress its second annual report in response to § 694(a)
of the Foreign Operations Authorization Act, FY 2003,
Pub. L. No. 107—229, 106 Stat. 1465. The report described the
status of activities funded or authorized, in whole or in part,
by the Department of State or the Department of Defense in
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Colombia to promote alternative development, recovery
and resettlement of internally displaced persons, judicial
reform, the peace process, and human rights. As further
requested by House Managers Report 108—222, the report
also included information on the progress of USAID-
funded programs that provide assistance to Afro-Colombian
communities. Excerpts below address the status of military
justice programs “that sensitize the Colombian military
on the rule of law, human rights, and international human-
itarian law.”

The full text of the report is available at www.state.gov/s/
l/c8183.htm.

During FY 2003, the U.S. Southern Command continued its
support in establishing and implementing Colombian military
justice programs that sensitize the Colombian military on the
rule of law, human rights, and international humanitarian law.
In September 2003, the Colombian Military Penal Justice Corps
(MPJC) celebrated its second anniversary. The MPJC’s 320
military, police and civilian lawyers, along with non-legal per-
sonnel continue to receive professional legal education and training.
Courses include Military Justice, Criminal Investigation Opera-
tional Law, International Humanitarian Law and Human Rights.
The organization’s primary purpose is the administration of justice
throughout the Colombian armed forces. Ninety Colombian MP]C
officers have completed or are enrolled in a one-year Military
Penal Justice specialization degree program. This corps of instruc-
tors in human rights and international humanitarian law travels
to military units throughout Colombia to provide training. A
School of Human Rights, International Humanitarian Law and
Military Justice was established at the Colombian Military
University of Nueva Granada in July 2003.

It serves as both a home for the MPJC as well as a central
coordinator for human rights, international humanitarian law and
rule of law training for the Colombian Armed Forces. To date, US
Southern Command has supported specific training in these areas
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for over 3,362 personnel in addition to incorporating these topics
in all military training provided.

United States Military Group (USMILGP) sponsored activities
in support of military respect for human rights include seminars
on human rights in military operations for Colombian Army, Navy
and Air Force unit commanders, human rights officers, legal
advisors, and operational personnel, and distribution of instructors’
manuals and CD-ROMS on human rights and international
humanitarian law for trainers in the Colombian armed forces.
Long distance learning courses have been established to maximize
the training audience. While previously, USMILGP had sent
Colombian military and Ministry of Defense personnel to the
Human Rights Instructor course at the Western Hemisphere
Institute of Security and Cooperation (WHINSEC), now these
instructors are being trained by the Colombian Armed Forces own
School of Human Rights. In 2003, a training team from the Defense
Institute of Legal Studies traveled to Colombia and trained over
300 Naval Cadets and 30 Colombian Marine military and police
personnel.

5. UNCHR
a. Reform of the UN Commission on Human Rights

On March 19, 2004, Richard S. Williamson, U.S. Represent-
ative to the UNCHR, commented on the Report of the
United Nations High Commissioner for Human Rights and
follow-up to the World Conference on Human Rights in
remarks to the sixtieth session of the UNCHR. Excerpts below
from his comments present U.S. views on the role of the
commission.

The full text of Ambassador Williamson's remarks is
available at www.humanrights-usa.net/2004/statements/
o319Williamson. htm.
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In view of the responsibility originally intended for this Com-
mission, the United States is committed to an effective Com-
mission—one that takes concrete steps that result in real and
tangible improvements in the life of human beings worldwide. To
this end we focus on:

e Working with other nations that respect the rule of law at
home to improve the work of the Commission to extend
the rule of law internationally;

® Encouraging the operation of a democracy caucus to
express shared, core values;

* Encouraging the election to this Commission of members
with strong human rights records who embrace democratic
principles and practices; and

e Improving the procedural mechanisms, and thus the daily
and the overall functioning, of the Commission.

We believe that initial steps towards reform of this Commission,
the premiere body dedicated solely to the global protection of
human freedom, must focus on its membership. As Secretary
General Kofi Annan stated one year ago: “Membership in this
Commission implies responsibilities as well as privileges.” We must
find a way to ensure that members share a true commitment to
the basic purpose and mandate of this Commission to promote
and protect human rights. This important body should not be
allowed to become a protected sanctuary for human rights violators
who aim to pervert and distort its work. We therefore commit
ourselves to the goal that real democracies, democracies with
regularly scheduled and free and fair elections, an independent
judiciary, a strong multi-party system, the rule of law, transparency
and accountability in government, a free and independent media,
and constitutional guarantees of human rights and fundamental
freedoms, are most fit for membership on the Commission. We
encourage democratic governments in each regional group to
present themselves as candidates for the Commission and urge
democracies to support the election of other democracies. As
President Bush said earlier this month, “All democracies do not look
the same. Around the world, democracy grows in very different

DOUC06 255 $ 9/29/06, 9:25 AM



HEEERNT T T 1] o H B 5 HEHEN

256 DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAw

circumstances. . . . [However,] all successful democracies are
built on a foundation of tolerance, religious liberty, respect
for both men and women, the rule of law and economic
freedom.”

A second goal of reform of this Commission would be for it to
re-establish the importance of implementation of treaties and other
human rights obligations that States have ratified or undertaken.
The true problem in advancing the protection of individual rights
is not the absence of standards but the lack of political will to
abide by existing standards. Far too many governments, including
profoundly repressive ones, have cynically ratified and then ignored
major human rights treaties. The Commission should seek to rectify
this hypocrisy.

A third objective of reform is to improve the procedures of
this body to enable it to perform its work more effectively. We
agree with the objective stated in the High Commissioner’s Report
on the need for strengthening the system of special rapporteurs,
and we put forth the following specific proposals for consideration
by the High Commissioner and the membership.

e One, in order to increase resources available to each
special mechanism, avoid redundancy, and strengthen
their overall functioning and contribution, we support a
halt to the recent proliferation of special rapporteurs or
other unnecessary mandate-holders (there are over 40 at
last count) in order to focus on clear and high priority
concerns.

e Two, we call for rationalization and consolidation of
the special mechanisms and compliance with the defined
mandate (for example, consideration should be given to
merging the mandates of the Special Rapporteur on the
Right to Development and the Special Rapporteur on
Extreme Poverty into one Special Rapporteur on Human
Rights and Development).

e Three, we call on the Commission to oppose a no-action
motion for items within the Commission’s competence, as
such motions are often used only to silence discussion of
human rights realities.
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* Four, we maintain that all Programmatic Budget Implica-
tions (PBIs) must be circulated in writing well in advance
of action on the items in question.

e Five, we support the effort to increase compliance with
Commission timetables and to rationalize maximum length
and number of interventions and resolutions.

e And Six, we support efforts to increase transparency
(including prior and adequate notice) of informal con-
sultations by sponsors and co-sponsors.

.

On May 4, 2004, Ambassador Sichan Siv, U.S. Repres-
entative to the Economic and Social Council, addressed the
Economic and Social Council on the candidacy of Sudan
for the Commission on Human Rights prior to the United
States walking out of the Council in order to avoid parti-
cipating in the election of Sudan to the Commission. Sudan
was made a member of the Commission.

The full text of Ambassador Siv’s remarks, set forth below
in full, is available at www.un.int/usa/o4_o74.htm. For further
discussion of Sudan, see A.3. supra and Chapter 17.A.5.

The United States is perplexed and dismayed by the decision to
put forward Sudan—a country that massacres its own African
citizens—for election to the Commission on Human Rights (CHR).
This will mark the third recent term for which the African Group
has presented Sudan as a CHR candidate in a clean slate. This
year, above all previous ones, my delegation believes that this
candidature is entirely inappropriate.

With credible reports continuing to come out of Sudan regarding
the most serious human rights violations in Darfur, Sudan’s mem-
bership on the Commission threatens to undermine not only its
work, but its very credibility. On the final day of its 60th session
last month—just 11 days ago—the Commission articulated its deep
concerns about the human rights situation in Sudan. It adopted a
decision calling for the appointment of an independent expert to
monitor the situation in Darfur. While at the time, my Government
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made it clear that it advocated a much stronger resolution on
Darfur, the difference between the U.S. position and that of most
of Commission members was a matter of tactics—that is, how
best to persuade the Government of Sudan to stop abusing its
citizens—rather than different assessments of the situation. It was
clear to us, and to most of the Commission, that a human rights
and humanitarian crisis of tragic scale was occurring in Sudan.

On April 7, Secretary General Kofi Annan participated in the
commemoration of the 10th anniversary of the genocide in Rwanda
at the Commission on Human Rights in Geneva. He delivered a
strong condemnation of the Sudanese Government’s behavior in
Darfur, and likened events there to “ethnic cleansing.” The report
of the Office of the High Commissioner for Human Rights Mission
to Chad from April § to 15, 2004, had reported the “possibility that
civilian areas have been directly targeted.” It discussed reports of
indiscriminate killing of civilians and a “policy using rape and other
serious forms of sexual violence as a weapon of war.” The mission
reported “killings, rape, burning and looting of villages . .. (and)
massive displacement.” It pointed to a “dire humanitarian crisis”
in Darfur, including disappearances of “women, children, (and)
the elderly.”

As the reality of Darfur unfolded, even Sub-Saharan nations,
which had been solidly behind Sudan’s efforts to block Commission
action on Sudan, began to change their views. However, in the
end, the U.S. Delegation lost the fight for a stronger resolution
condemning Sudan. But the LEAST we should be able to do is to
NOT elect a country to the only global body charged specifically
with protecting human rights, at the precise time when thousands
of its citizens are being murdered or risk starvation.

We urge you today to consider the implications of having
Sudan continue as a member of the Human Rights Commission.
Consider the ramifications of standing by and allowing the
Commission to become a safe-haven for the world’s worst human
rights violators, especially one engaged in “ethnic cleansing.”
Consider the impact that this will have on the Commission’s
reputation. Consider how it will affect the Commission’s ability
to function effectively as the world’s protector of human rights
and fundamental freedoms.
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The United States will not participate in this absurdity. Our
delegation will absent itself from the meeting rather than lend
support to Sudan’s candidacy. We ask that the Secretariat take
note of our action in the record of this session. This decision flows
from our commitment to the CHR. It is our belief that the Com-
mission must adhere to high standards if it is to have credibility and
achieve the purposes for which it was created.

We strongly urge delegations to use this election as an
opportunity to express concerns about the grave human rights
situation in Sudan, rather than lend their support to Sudan’s
candidacy.

b. Treatment of individual countries

On March 25, 2004, Ambassador Williamson addressed the
UNCHR on Agenda Item 9 (“Question of the Violation of
Human Rights and Fundamental Freedoms in Any Part of
the World”) of the Commission’s work. As Ambassador
Williamson explained, “[t]his is the place where country
specific concerns are raised and some country specific
resolutions are tabled. It is the place where violators of
the Universal Declaration of Human Rights are ‘named and
shamed.”” Excerpts below provide the U.S. views of the
importance of retaining item 9 on the UNCHR agenda.
The full text of Ambassador Williamson’s remarks, which
includes U.S. views on specific countries that have made
progress in advancing human rights and those where human
rights abuses have worsened in the previous year, is available
at www.humanrights-usa.net/2004/statements/o325ltemg.htm.

%

There are those among us who say this agenda item should be
eliminated. It is divisive, they say. It harms the spirit of conciliation,
cooperation and consensus. Some even argue that it is discrim-
inatory. Some suggest it is unfair to single out the worst abusers of
human rights. Furthermore, some suggest that this exercise of
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talking about those governments that violate the human rights of
their own citizens is so much “sound and fury amounting to

naught.” . . . Resolutions without practical enforcement provisions,
without concrete costs imposed on violators, do not help the
victims.

But, in fact, “naming and shaming” gross violators of the
basic human rights delineated in the Universal Declaration of
Human Rights does advance the cause. It gives voice to the victims
who too often have been denied a voice at home. . ..

Furthermore, we should not diminish the desire of governments
for international respectability. To be “named and shamed” for
violating the Universal Declaration of Human Rights is to have
that respectability challenged. Countries singled out by the UN
Commission on Human Rights are being held to account for their
unacceptable behavior. Their violations of human rights are not
going unnoticed. Their abuses are sustained in the shroud of silence
and threatened by the light of public examination. Their abuses of
the basic rights of their own citizens lessen their legitimacy and
respectability in the community of nations. And we have seen
countries modify their behavior as a consequence of Commission
resolutions. Some regimes modify their behavior only slightly in
hopes of escaping future Commission examination. Some reform
more substantially, but in either event good has been done. And
we should, we must, be diligent until the inalienable rights of all
men and women are enjoyed by all people, everywhere.

* * * £

Therefore, it would be a grave mistake to eliminate item 9
from the agenda of the Commission on Human Rights. “Viola-
tion(s) of human rights and fundamental freedoms in any part of
the world” are the business of this body. “Naming and shaming”
is our responsibility and our opportunity. . . .

In the sixtieth session of the UNCHR the United States
introduced resolutions condemning human rights abuses
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in China and Belarus; the UNCHR adopted the resolution
as to Belarus (E/CN.4/RES/2004/14) on April 15, 2004;
it voted to take no action on the resolution on China.
See U.S. statements at www.humanrights-usa.net/2004/
statements/o415China.htm and www.humanrights-usa.net/
2004/statements/o415Belarus.htm. The United States also
co-sponsored resolutions on the Democratic People’s
Republic of Korea, Cuba, and Zimbabwe. See U.S.
statements at www.humanrights-usa.net/2004/statements/
0416DemocraticPeople’sRepublicofKorea.htm,
www.humanrights-usa.net/2004/statements/o514Cuba.htm,
and www.humanrights-usa.net/2004/statements/
0416StatementonZimbabwe.htm. See also discussion

of Sudan, A.2. supra.

Following adoption of the resolution condemning Cuba
on April 15, Frank Calzon, representing Liberal International,
a U.S.-registered non-governmental organization, was physic-
ally assaulted and knocked unconscious outside the UNCHR
chamber. Mr. Calzon had addressed the Commission on
Cuba’s human rights record; his attacker was identified by
the Cuban ambassador as a member of the Cuban delegation.
Ambassador Kevin Moley, U.S. Permanent Representative to
the United Nations and other International Organizations in
Geneva, witnessed the incident. In a letter of April 19, 2004,
to the Director-General of the United Nations Office at
Geneva, with a copy to the Deputy Permanent Representative
from Switzerland, Ambassador Moley, stated that the
behavior of the Cuban delegate

was not only a disgrace but showed disrespect for
the Commission on Human Rights and its members
as well as for the United Nations. | am sure you will
agree that it is important to signal that such behavior
is unacceptable. Under the circumstances, we believe
that the Cuban delegate should be barred from the
UN Palais and declared persona non grata from the
United Nations and International Organizations in
Geneva.
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In a letter of June 23, 2004, to the Permanent
Representative of Switzerland, Ambassador Moley noted
that Mr. Calzon had filed a criminal complaint and offered
his assistance in bringing the perpetrator to justice:

Having witnessed firsthand the assault, as well as the
assailant’s attempt to flee, his seizure by UN security
guards, and the Cuban Ambassador identifying the
assailant as a member of his official delegation, | am
prepared to provide information, on a voluntary basis
and in a manner respectful of the office | hold, to the
competent Swiss authorities on the understanding that
doing so will not constitute a waiver of diplomatic
immunities and will not constitute submission to
jurisdiction. . ..

The full text of the letter is available at www.state.gov/s/I/
c8183.htm. At the end of 2004 the U.S. mission continued to
cooperate with Swiss authorities and to urge that the Cuban
delegate at issue not be allowed to return to the UN Palais.

c. Status of the international covenants on human rights

The United States proposed an amendment to paragraph
2(b) of draft resolution, “Status of the International Covenants
on Human Rights.” The U.S. amendment would have
replaced the word “become” with “consider as a matter of
priority becoming,” and would have deleted “as a matter of
priority” in the paragraph, as introduced and orally amended
by the observer for Finland, which provides:

Appeals strongly to all States that have not yet done
so to become parties to the International Covenant on
Economic, Social and Cultural Rights and the Inter-
national Covenant on Civil and Political Rights, as well
as to consider, as a matter of priority, acceding to the
Optional Protocols to the International Covenant on Civil
and Political Rights and making the declaration provided
for in article 41 of that Covenant;
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The U.S. amendment was defeated and the resolution was
adopted without a vote. E/CN.4/RES/2004/69.

B. DISCRIMINATION
1. Race
a. Organization for Security and Cooperation in Europe (“OSCE”)

On June 16 and 17, 2004, the OSCE participating States met
in Paris on the “relationship between racist, xenophobic and
anti-Semitic propaganda on the Internet and hate crimes.”
In remarks at the closing session, June 17, 2004, Ambassador
Stephan M. Minikes, U.S. Mission to the OSCE, summarized
the points of consensus and presented a ten-point action
plan. Ambassador Minikes’ prepared statement, excerpted
below, is available at www.osce.org/documents/cio/2004/06/

31471_en.pdf.

* >

No one here questions that the Internet provides a potent new
tool for the dissemination of objectionable speech. The question is
how best to address this potential.

During the past two days, we have heard some advocate that
hate speech on the Internet must be suppressed. Respectfully, we
disagree. Rather than fear the purveyors of hate, let us confront
them in the marketplace of free ideas, where the bright light of
truth will expose their bigotry and their lies can be unmasked.

Once we surrender to government the power to determine
what ideas may or may not be heard, how do we guarantee the
efficacy of these different decisions and then protect against even
greater restrictions? How can we ensure, for example, that
restrictions directed against what some call religious extremism
are not used to target minority religions, as is already the case
among some of those who advocate this approach? Or that
restrictions against so-called xenophobic or racist speech are not a
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proxy for stifling political dissent, as we also see happening in
parts of the world?

Demands that governments restrict the new and widespread
dissemination of information are not new. Five hundred years
ago, Gutenberg’s movable-type press prompted many governments
to censor all printed works. The potential for widespread access
to information caused great fear of social change or even upheaval.
The spread of the truth was viewed as a danger.

Since then, history is replete with publications that are
unworthy of mention. And yet, the ensuing five centuries have
seen both an ever-wider dissemination of knowledge, and an
inexorable march towards greater democracy and freedom.

Today, the Internet, like the printing press, can be used to
promote unpopular ideas. However, the United States believes
that ultimately the ability of the Internet to promote discourse
and disseminate ideas is the very solution to—and not a problem
in—the fight against racism, xenophobia, and anti-Semitism.

We have discussed differences in the ways that our respective
nations view government regulation of objectionable speech. More
importantly, however, our exchanges over the past two days have
also revealed broad areas of consensus. These are:

First, that participating States and NGOs must work together
both to educate, particularly the young, and to expose the utter
falsehood of the messages conveyed by hate speech. . .. Second, it
is clear that much study is needed of the relationship between hate
speech on the Internet and bias-motivated crime. . . .

Third, this meeting has revealed broad consensus on the
important role played by NGOs and industry groups. . ..

Finally, this meeting has demonstrated consensus on some
things government itself should do. . ..

In conclusion, we believe that a basis now exists for immediate
action. Our discussions have identified common ground among
participating States in a number of areas. Accordingly, the U.S. is
pleased to present a 10-point action plan as a roadmap for
immediate progress that will be attached to our circulated written
statement. We look forward to continuing to work with parti-
cipating States in the months to come on these important issues
and thank our French hosts for their hospitality.
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1. Participating States should take action to ensure that the Internet
remains an open and public forum for the airing of all viewpoints
and to foster access to the Internet both in homes and in schools.
2. Participating States should vigorously investigate and, where
appropriate, fully prosecute bias-motivated violence and criminal
threats of violence on the Internet.

3. The OSCE Representative on Freedom of the Media should
study whether laws prohibiting bias-motivated speech are being
enforced in a discriminatory or selective manner or are being
misused in any nation as a means of silencing government critics
and suppressing political dissent.

4. Participating States should study the effectiveness of laws
regulating Internet content, specifically with regard to their effect
on the rate of racist, xenophobic, anti-Semitic crimes.

5. Analytically rigorous studies should be conducted of the possible
relationship between racist, xenophobic, and anti-Semitic speech
on the Internet and the commission of bias-motivated crimes.

6. Participating States should collect information concerning incid-
ents of bias-motivated crimes and publish a report on an annual
basis summarizing this data.

7. Participating States should support the establishment of
programs to educate children about bias-motivated expression
they may encounter on the Internet. Materials from successful
educational programs should be widely disseminated.

8. Participating States and [Internet Service Providers (“ISPs”)]
should take steps to increase parental awareness of widely avail-
able filtering software that enables parents to exercise greater
supervision and control over their children’s use of the Internet.
9. NGOs should continue and increase their efforts to monitor the
Internet for, share, and publicize their finding of racist, xenophobic,
and anti-Semitic content.

10. Participating States should train investigators and prosecutors
on how to address bias-motivated crimes on the Internet.

In a keynote address of June 16, 2004, Daniel Bryant,
Assistant Attorney General, Office of Legal Policy, U.S.
Department of Justice, examined U.S. practice and experience
in combating discrimination and bias-motivated crimes.
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Mr. Bryant explained the U.S. approach to hate speech as
excerpted below.

* 3

We recognize, of course, that the American approach to hate speech
differs significantly from the approach to such expression embraced
by many of the countries represented at this meeting. So I would
like to take a moment to set forth the basis of our position. The
First Amendment to the Constitution of the United States provides,
in part, that Congress shall make no law “abridging the freedom
of speech.” As the United States Supreme Court has stated, this
provision embodies our country’s “profound national commitment
to the free exchange of ideas.” Pursuant to the First Amendment,
the Government of the United States as a general matter may not
restrict speech “because of its message, its ideas, its subject matter,
or its content.” The government thus may not restrict or suppress
speech merely because it disapproves of the viewpoint expressed
by a speaker. As a result, although the Government of the United
States deplores racist, xenophobic, and anti-Semitic speech, we
are constitutionally restrained from restricting such expression
merely because we disagree with it. And let me be clear: we embrace
this principle as an essential component of our constitutional
tradition.

Robust debate is the cornerstone of our democracy, and we
believe that all individuals must be permitted to add their voices
to that debate. . ..

* * * £

Our ultimate goal, after all, is not to eliminate racist,
xenophobic, and anti-Semitic speech. Rather, it is to end such
biases, and the best way to eliminate prejudice is not through the
restriction of expression. It is instead to confront those expressing
bias by addressing their fallacious arguments head on.

Our experience in the United States does not indicate that
respecting the freedoms of speech and expression, on the one hand,
and combating prejudice, on the other hand, are mutually con-
flicting goals; indeed, we believe they go hand in hand. ...
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For all of these reasons, we believe that government efforts to
regulate bias-motivated speech on the Internet are fundamentally
mistaken, and this is why the United States is respectfully unable
to sign the Additional Protocol to the Convention on Cybercrime
Concerning the Criminalisation of Acts of a Racist and Xenophobic
Nature Committed Through Computer Systems.

At the same time, however, the United States has not
stood and will not stand idly by when individuals cross the line
on the Internet from protected speech to criminal conduct. The
same Internet capabilities that are facilitating increased polit-
ical dialogue and interpersonal communications are also being
used by criminals and terrorists as tools for conspiring to commit
and planning violent acts, as well as fundraising, and we are
committed to vigorously enforcing the laws forbidding this
behavior.

= = &

The full text of Mr. Bryant’s address is available at
www.osce.org/documents/cio /2004/06/3116_en.pdf. The Con-
solidated Summary of the June meeting, in which Mr. Bryant’s
address is reprinted, is available at www.osce.org/documents/
¢i0/2004/09/3642_en.pdf. See also remarks by Ronald Rychlak,
Professor of Law and Associate Dean of the University of
Mississippi Law School and a member of the U.S. delegation,
available at www.osce.org/documents/cio/2004/06/3113_en.pdf.
Permanent Council Decision No. 633 adopted at the Sofia
Ministerial, “Promoting Tolerance and Media Freedom on
the Internet,” is available at p. 34 of the results of the Twelfth
Meeting of the OSCE Ministerial Council in Sofia, December
6-7, 2004 (“Sofia Report”), at http://194.8.63.155/documents/
mcs/2005/02/4324_en.pdf.

On September 7, 2004, Secretary of State Powell and
Alphonso Jackson, Secretary of Housing and Urban Devel-
opment and head of the U.S. delegation to the OSCE
Conference on Tolerance and the Fight against Racism,
Xenophobia and Discrimination, met in preparation for
the OSCE conference, held in Brussels on September 13—14,
2004. Remarks to the press following the delegation meeting,
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excerpted below, are available at www.state.gov/secretary/
former/powell /remarks/35982.htm.

SECRETARY POWELL.: . .. As President Bush has said, the United
States of America stands for the non-negotiable demands of human
dignity. That is why we place such a high importance on the
conference and the Organization for Security and Cooperation in
Europe, a conference that will be held on tolerance and the fight
against racism, xenophobia and discrimination which the Belgian
Government will graciously host in Brussels on September 13th
and 14th. ...

We do this because we applaud the OSCE’s pioneering work
in fighting intolerance, reflected earlier this year in the Berlin
Conference on Anti-Semitism which I had the privilege to attend
and represent the United States at.

SECRETARY JACKSON:...

Following the conference, we anticipate that the countries of
the Organization for Security and Cooperation in Europe will
negotiate a new and specific commitment by their government to
combat discrimination and promote tolerance.

It is critical that the governments enforce anti-discrimination
laws, train their law enforcement authorities, gather statistics on
hate crimes; more importantly, they need to speak out publicly
and forcefully when hate crimes occur in their respective countries.

The conference comes as a direct response to the increase we’ve
seen around the world during the past decade to intolerance and
hate crimes. The 55 nations from Europe, Eurasia, North America
will come together in Brussels determined to address the increase
in hate crimes. We will share ideas of how to combat these crimes.

As you know, the United States has struggled with its own
history of prejudice and intolerance. But we’ve taken many
steps to address those past and failing issues. I look forward to
sharing the American experience with my colleagues abroad and
learn all that we can from their experience as well as they can
learn from ours.
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A summary of the conference proceedings, contained in
a Chairman’s statement referred to as the “Brussels Declara-
tion,” is included in the Sofia Report at p. 104, available at
http://194.8.63.155/documents /mcs/2005/02/4324 _en.pdf. The
Decision on Tolerance and Non-Discrimination is reprinted
at p. 29 of the same document.

b. UN Commission on Human Rights

On April 22, 2004, the UNCHR adopted a resolution “World
Conference against Racism, Racial Discrimination, Xeno-
phobia and Related Intolerance and the comprehensive
implementation of and follow-up to the Durban Declaration
and Programme of Action.” E/CN.4/RES/2004/88. The United
States called for a vote on the resolution and voted no.

On April 16, 2004, the UNCHR adopted a resolution on
a recorded vote, “Inadmissibility of certain practices which
contribute to fuelling contemporary forms of racism, racial
discrimination, xenophobia and related intolerance.” E/CN.4/
2004/RES/16. The United States voted against adoption of
the resolution because it appeared to have been introduced
as retribution for another resolution sponsored by the EU.

2. Gender

The United States co-sponsored a resolution in the UN
Commission on Human Rights (“UNCHR”), “Trafficking in
women and girls.” The resolution was adopted without a
vote on April 19, 2004. E/CN.4/RES/2004/45. For further
discussion of trafficking in persons, see Chapter 3.B.5.b. See
also discussion of UNCHR resolution “Elimination of Violence
Against Women,” D.5. below; Statement by Ambassador
Ellen Sauerbrey, U.S. Representative to the Commission on
the Status of Women, on Women’s Issues, in the Third
Committee, October 12, 2004, available at www.un.int/usa/
04_188.htm, and U.S. International Women’s Initiatives Fact
Sheet, issued by the U.S. Mission to the United Nations on
March 8, 2004, available at www.un.int/usa /fact1.htm.
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3. Religion
a. Report on International Religious Freedom

On September 15, 2004, the Department of State submitted
to Congress and released to the public the 2004 Annual
Report on International Religious Freedom and identified
countries of particular concern designated for 2004. A briefing
for the press of the same date by Secretary of State Powell
and John Hanford, Ambassador-at-Large for International
Religious Freedom, is excerpted below.

The 2004 Annual Report is available at www.state.gov/
g/drl/rls/irf/2004/. The full text of the briefing is available at
www.state.gov /secretary [former/powell /remarks/36197.htm.

SECRETARY POWELL.:

Country by country, this report documents the conditions of
religious freedom around the world. We are always eager to
commend nations that have made progress over the past year,
and the report’s Executive Summary acknowledges countries,
such as Georgia and Turkey, that have adopted good practices or
have taken steps to promote greater tolerance for all religious
faiths.

But the report also makes clear that too many people in our
world are still denied their basic human right of religious liberty. . . .

The report also identifies what we refer to as Countries of
Particular Concern, governments that engage in or tolerate gross
infringements of religious freedom.

Our decisions are based on a careful assessment of the facts
and represent a fundamental standard of human dignity that all
nations should uphold.

Today we are re-designating five countries that, in our judg-
ment, continue to violate their citizens’ religious liberty: Burma,
China, Iran, North Korea and Sudan. We are also adding three
additional countries to this list: Eritrea, Saudi Arabia and Vietnam.
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Let me emphasize that we will continue engaging the Countries
of Particular Concern with whom we have bilateral relationships.
Our existing partnerships have flourished in numerous capacities
and they are just one of the best ways for us to encourage our
friends to adopt tolerant practices.

AMBASSADOR HANFORD:

Today, some of the greatest threats to both our national
security and to international peace define and even justify their
violence in religious terms. This report, in advocating civil societies
based on the respect of religious freedom, offers a compelling
alternative. Religious extremists cling to the idea that religion
demands the death of innocents and the destruction of liberty.
We hold confidently to the idea that religious freedom respects the
life of all and the cultivation of human dignity.

This is seen in practice as much as in principle. Nations that
respect religious freedom rarely pose a security threat to their
neighbors. Nations that affirm religious liberty also lay a corner-
stone of democracy and rule of law.

For these reasons alone, promoting religious freedom is as
much in our national interest as it is our national ideal. . . .

Our own nation’s history has not been perfect, nor do we
claim to be so today. We continue to strive at home and abroad to
uphold religious freedom as the universal right that it is. . . .

In 1998, Congress passed the International Religious Freedom
Act, which, among other things, commissioned this report, created
my office with the mandate of integrating religious freedom
advocacy into our foreign policy. President Bush has worked to
strengthen this commitment as a national priority, stating in his
National Security Strategy that the U.S. Government will “take
special efforts to promote freedom of religion and conscience, and
defend it from encroachment by repressive governments.”
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Besides mandating the production of this report, the Inter-
national Religious Freedom Act also requires us to review con-
ditions around the world and determine which countries, if any,
have committed particularly severe violations of religious freedom.
If we determine this to be the case, we are required by the law to
designate that country as a Country of Particular Concern, or
CPC for short. By definition, a CPC is a government that has
engaged in or tolerated systematic, ongoing, egregious violations
of religious freedom.

Before designating a government as a CPC, we undertake an
intensive consideration of the status of religious freedom violations
in that country. When possible, we also engage in vigorous and
high-level diplomacy with authorities in that country, describing
to them the religious freedom violations that place them at the
threshold of designation, and suggesting specific steps they can
take to improve religious freedom and avoid designation.

Today we are making our CPC designations for 2004. First, I
should note that Iraq has been removed from the CPC list. Iraq
had been designated in the past due to the Saddam Hussein regime’s
repression of religious belief and practice, particularly his vicious
persecution of Shia Muslims. Now that he has been removed from
power and the new transitional government is working to protect
religious freedom, Iraq is no longer a CPC.

As the Secretary noted, today we are re-designating the other
five countries that were designated last year: China, North Korea,
Burma, Iran and Sudan. We are also designating three additional
countries as CPCs: Eritrea, Saudi Arabia and Vietnam.

In China, the government continues to repress Tibetan
Buddhists, Uighur Muslims, Catholics faithful to the Vatican,
underground Protestants and Falun Gong. Many religious believers
are in prison for their faith and others continue to face detention,
beatings, torture and the destruction of places of worship. Many
observers believe that in recent months China has engaged in a
crackdown against some independent religious groups.

In North Korea, religious freedom simply does not exist.
Credible reports indicate that religious believers, particularly
Christians, often face imprisonment, torture or even execution for
their faith.
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In Burma, the regime’s high level of overall repression includes
severe violations of religious freedom. Some religious believers,
including a number of Buddhist monks, are imprisoned, and some
Christian clergy face arrest and the destruction of their churches.
The government has destroyed some mosques and Muslims face
considerable discrimination, including occasional state-orchestrated
or -tolerated violence.

In Iran, religious minorities, including Sunni Muslims, Baha’is,
Mandaeans, Jews and Christians face imprisonment, harassment,
intimidation and discrimination based on their religious beliefs.

In Sudan, the government continues to attempt to impose
Sharia law on non-Muslims in some parts of the country, and
non-Muslims face discrimination and restrictions on the practice
of their faith.

In Eritrea, the government, in 2002, shut down all religious
activity outside of four officially recognized groups. All independent
religious groups have been forced to close, and over 200 Protestant
Christians and Jehovah’s Witnesses remain in prison for their
faith. Some reportedly have been subjected to severe torture and
pressured to renounce their faith and many others have been
detained and interrogated.

In Saudi Arabia, the government rigidly mandates religious
conformity. Non-Wahabi Sunni Muslims, as well as Shia and Sufi
Muslims, face discrimination and sometimes severe restrictions on
the practice of their faith. A number of leaders from these traditions
have been arrested and imprisoned. The government prohibits
public non-Muslim religious activities. Non-Muslim worshippers
risk arrest, imprisonment or deportation for engaging in religious
activities that attract official attention. There were frequent
instances in which mosque preachers, whose salaries are paid for
by the government, used violent language against non-Sunni
Muslims and other religions in their sermons.

In Vietnam, at least 45 religious believers remain imprisoned,
including members of the Buddhist, Catholic, Protestant, Hoa Hao
and Cao Dai faiths. Many ethnic minority Protestants have been
pressured by authorities to renounce their faith, and some have
been subjected to physical abuse. Hundreds of churches and places
of worship in the central highlands have been shut down.
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While we are designating three new countries because of their
poor record on religious freedom, it’s important to note that
we have a broader relationship with each of these nations. We
appreciate their cooperation on a number of important issues, and
we have shared interests with them in many areas. We will continue
working together on these and other important issues, and we will
continue to speak with these governments about our religious
freedom concerns.

b. Anti-Semitism
(1) Conference on Anti-Semitism

On April 28, 2004, Secretary of State Powell addressed The
Conference on Anti-Semitism of the OSCE in Berlin. PC.DEL/
325/04.

Secretary Powell’s remarks, excerpted below, are available
at www.state.gov/secretary /former/powell /remarks /31885.htm.
See also fact sheet issued by the Department of State on
October 15, 2004, Department of State Actions To Combat
Anti-Semitism, available at www.state.gov/r/pa/prs/ps/2004/
37136.hitm.

... [I]n the opening decade of the 21st century, we, 55 democratic
nations of Europe, Eurasia and America, have come to Berlin to
stamp out the new fires of anti-Semitism within our societies, and
to kindle lights of tolerance so that future generations will never
know the unspeakable horrors that hatred can unleash.

We are appalled that in recent years the incidence of anti-
Semitic hate crimes has been on the increase within our community
of democratic nations. All of us recognize that we must take
decisive measures to reverse this disturbing trend.
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Our states must work together with non-governmental organ-
izations, religious leaders and other respected figures within our
societies to combat anti-Semitism by word and deed. We need to
work in close partnership to create a culture of social tolerance
and civic courage, in which anti-Semitism and other forms of racial
and religious hatred are met with the active resistance of our
citizens, authorities and political leaders.

We must send the clear message far and wide that anti-Semitism
is always wrong and it is always dangerous.

We must send the clear message that anti-Semitic hate crimes
are exactly that: crimes, and that these crimes will be aggressively
prosecuted.

We must not permit anti-Semitic crimes to be shrugged off as
inevitable side effects of inter-ethnic conflicts. Political disagree-
ments do not justify physical assaults against Jews in our streets,
the destruction of Jewish schools, or the desecration of synagogues
and cemeteries. There is no justification for anti-Semitism.

It is not anti-Semitic to criticize the state of Israel. But the line
is crossed when Israel or its leaders are demonized or vilified, for
example by the use of Nazi symbols and racist caricatures.

We must send the clear message to extremists of the political
right and the political left alike that all those who use hate as a
rallying cry dishonor themselves and dishonor their cause in the
process.

Regrettably, my country has its share of anti-Semites and
skinheads and other assorted racists, and bigots and extremists,
who feed on fear and ignorance and prey on the vulnerable.

As a nation of many united as one, we are determined to speak
out and take action at home and abroad against anti-Semitism
and other forms of intolerance and to promote the rights of persons
belonging to minorities. As President Bush has said: “America
stands for the non-negotiable demands of human dignity.”

Fortunately, the overwhelming majority of Americans are
repelled by these hate-mongers and reject their vicious ways,
their vicious views, their vicious attitudes. Overwhelmingly, the
American people embrace diversity as a national asset and tolerance
is embraced as a civic virtue. Our laws and our leaders reflect those
enlightened sentiments.
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Not only do we believe that combating hatred is the right
thing to do, we think that promoting tolerance is essential to
building a democratic, prosperous and peaceful world. Hatred is a
destroyer, not a builder. People consumed by hate cannot construct
a better future for themselves or for their children.

The exchange of insights and ideas among our delegations
here in Berlin should form a solid basis for practical action by
each of our nations. There is much yet that we can do in the key
areas of law enforcement, legislation and education to follow up
on the decisions we took last December in Maastricht.

That’s why I’m pleased that last week the Permanent Council
of the Organization for Security and Cooperation in Europe
committed all of our 55 states to take further concrete actions
against anti-Semitism. The OSCE’s Office for Democratic Institu-
tions and Human Rights in Warsaw will play a central role. This
office now has a clear mandate to work with member states to
collect hate crimes statistics, to track anti-Semitic incidents and to
report publicly on these matters. The office will also help states
develop national legislation against hate crimes and promote
tolerance through education. And I know that, in the course of
your deliberations here, other ideas will arise as to how we can
pub action behind our words and whether we have institutionalized
these actions in the proper way.

(2) Report on global Anti-Semitism

On October 16, 2004, President George W. Bush signed into
law the Global Anti-Semitism Review Act of 2004, Pub. L.
No. 108-332, 118 Stat. 1282. The act expressed the sense of
Congress that the United States “should continue to strongly
support efforts to combat anti-Semitism worldwide.” Section
4 of the act required the Secretary of State to submit a report
in 2004 to the Committee on Foreign Relations of the Senate
and the Committee on International Relations of the House
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of Representatives on acts of anti-Semitism around the world,
including a description of—

(1) acts of physical violence against, or harassment of,
Jewish people, and acts of violence against, or vandalism of,
Jewish community institutions, such as schools, synagogues,
or cemeteries, that occurred in each country;

(2) the responses of the governments of those countries
to such actions;

(3) the actions taken by such governments to enact and
enforce laws relating to the protection of the right to religious
freedom of Jewish people;

(4) the efforts by such governments to promote anti-
bias and tolerance education; and

(5) instances of propaganda in government and non-
government media that attempt to justify or promote racial
hatred or incite acts of violence against Jewish people.

On December 30, 2004, the Department of State
submitted its Report on Global Anti-Semitism in accordance
with Section 4, covering the period July 1, 2003—December 15,
2004. The report noted that “[w]hile there is no universally
accepted definition [of anti-Semitism], there is a generally
clear understanding of what the term encompasses.” For
purposes of the report

anti-Semitism is considered to be hatred toward Jews—
individually and as a group—that can be attributed to
the Jewish religion and/or ethnicity. An important issue
is the distinction between legitimate criticism of policies
and practices of the State of Israel, and commentary
that assumes an anti-Semitic character. The demonization
of Israel, or vilification of Israeli leaders, sometimes
through comparisons with Nazi leaders, and through
the use of Nazi symbols to caricature them, indicates an
anti-Semitic bias rather than a valid criticism of policy
concerning a controversial issue.

The full text of the report is available at www.state.gov/g/drl/
rls/40258.htm.
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c. UN Commission on Human Rights

The United States co-sponsored UNCHR Resolution 2004/
36 on the elimination of all forms of religious intoler-
ance subsequent to the passage of its motion to amend
the resolution by adding a new operative paragraph as
follows:

Recognizing with deep concern the overall rise in instances
of intolerance directed against members of many religious
communities in various parts of the world, including
cases motivated by Islamophobia, anti-Semitism and
Christianophobia.

The resolution was adopted with the amendment on April 19,
2004. E/CN.4/RES/2004/36.

On April 13, 2004, the United States called for a vote
and voted no on L.5, “Defamation of Religion” at the sixtieth
session of the UNCHR. Jeffrey Delaurentis of the U.S.
delegation provided an explanation of the U.S. action, as
excerpted below. The resolution was adopted by recorded
vote on April 13, 2004. E/CN.4/RES/2004/6.

The full text is available at www.humanrights-usa.net/2004/
statements/o413religions.htm.

The United States has been a long-standing proponent of the
freedom of religion. We believe that a country must not only
recognize, but protect, the right of each of its individuals to choose
a religion, change their religion, and to worship freely. This, of
course, means that countries must not discriminate against
individuals who choose a particular religion. But, it also means,
that countries must not close their eyes to attacks that occur against
individuals because of their religion. Countries must have a legal
framework in place to allow individuals the freedom of worship—
without fear of persecution.

While we agree with some of the tenets contained in the
resolution before us today contained in L.5, such as the “the
importance of respecting the values of all cultures, religions and
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civilizations”, and we deplore the defamation of any religion, we
believe this resolution is incomplete.

It fails to address defamation of all religions, and we believe
that such inclusive language would have furthered the objective of
combating defamation of religion. We also believe that any
resolution on this topic must include mention of the need to change
educational systems that promote hatred of other religions, as
well as the problem of state-sponsored media that engages in the
defamation of religion or of people of a certain faith.

*

C. CHILDREN
1. Follow-up to Special Session on Children

On October 27, 2004, Governor Jane D. Hull, U.S. Senior
Advisor, on Follow-up to the 2002 Special Session on
Children, addressed the UN General Assembly, as excerpted
below. The full text of Governor Hull's remarks is available
at www.un.int/usa/o4_209.htm.

The United States is pleased to speak on the Follow-up to the
United Nations Special Session on Children. As we noted at the
time, the Special Session on Children in 2002 represented greater
hope for children around the world. The Session resulted in a
strong consensus that—for both moral and practical reasons—we
need to put children first.

* *

We see three tracks that—when connected and acted upon
simultaneously—will give our children the resources and the
capacity to succeed. These are: (1) leading by example at home;
(2) engaging with the UN; and (3) supporting other international
efforts.

First, leading by example at home. If we, the international
community, aspire to better lives for our children, we each must
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support our own families and communities at home. Protecting
children and strengthening families is a core concern of the United
States. . . .

Second, engaging with the UN. Diarrhea alone kills the
equivalent of a jumbo-jet full of children every 4 hours. Con-
taminated water, unsanitary living conditions, water shortages,
and poor hygiene kill 2 million children each year. Yet another 2
million children die because they lack access to immunization.
And while dramatic progress has been made in reducing child
deaths, almost 10 million still die each year—with almost 4 million
of those deaths occurring in the first 28 days of life.

In the face of this continuing tragedy, the U.S. Agency for
International Development has teamed up with UNICEF, the World
Health Organization, the World Bank, the Canadian Interna-
tional Development Agency (CIDA), and other developing country,
multilateral and bilateral partners, NGOs and the Gates Founda-
tion to form a new alliance called the Global Child Survival
Partnership. Together, through global attention and action, we
want to improve child health and save children from dying of
preventable causes. . . .

Third, supporting other international efforts. Global partner-
ships are critical to win the fight against the modern-day slavery
of trafficking in human beings. International cooperation has
helped prosecute worldwide nearly 8,000 perpetrators of trafficking
crimes, resulting in more than 2,800 convictions last year. . ..

One pillar of the Emergency Plan is providing care to 10 million
AIDS orphans and people living with HIV/AIDS. In the first 18
months of the Initiative to Prevent Mother to Child Transmission,
378,000 women received services and an estimated 4,800 children
—who would otherwise have been infected—were born HIV-free.

Additionally, the United States is the strongest supporter of
The Global Fund to Fight AIDS, Tuberculosis and Malaria, and
was instrumental in its founding. We have continued to be the
largest donor.

And with the Millennium Challenge Account (MCA), the
United States has launched the most innovative approach to foreign
affairs in the last 50 years. We invest in those countries that
are committed to ruling justly, investing in their people, and
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encouraging economic freedom. For the first year of this program
our Congress allocated $1 billion in funding. We selected 16
countries eligible to receive this assistance, as they take steps to
ensure a brighter future for their children.

2. Children and Armed Conflict

On January 20, 2004, Ambassador Stuart W. Holliday,
U.S. Alternate Representative for Special Political Affairs,
addressed the UN Security Council on the issue of children
and armed conflict. Ambassador Holliday welcomed a report
by the Secretary General on this topic, U.N. Doc. S/2003/
1053. While indicating that the United States was reviewing
its specific recommendations closely, Ambassador Holliday
commented on specific countries and measures as excerpted
below.

The full text of Ambassador Holliday’s statement is
available at www.un.int/usa/o4_o009.htm. The Security Council
subsequently adopted a resolution “Children and Armed
Conflict,” U.N. Doc. S/RES/1539 (2004) on April 22, 2004.

* * £

The Secretary General’s report describes the terrible circumstances
where the use of child soldiers continues. My country fully supports
the request for all parties listed in the Annexes of the Report to
halt recruitment and use of child soldiers in violation of inter-
national obligations. The child soldier problem is particularly dire in
Burma, Colombia, Cote d’Ivoire, parts of the Democratic Republic
of the Congo, Liberia and northern Uganda.

To highlight a few of these problem areas, Burma is thought
to have the largest number of child soldiers in the world. Human
Rights Watch recently documented the widespread forced recruit-
ment of boys as young as eleven by Burma’s national army. Many
are forced to fight against armed ethnic opposition groups and
carry out human rights abuses such as rounding up villagers for
forced labor, the burning of houses and even attacking civilians.
The Coalition to Stop the Use of Child Soldiers recently reported
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that children may account for 35 to 45 percent of new recruits
into the national army, and 70,000 or more of Burma’s estimated
350,000 soldiers. Child soldiers are also used in ethnic armies. We
encourage Burma’s neighbors to provide protection to any child
soldiers who desert from the national or ethnic armies and allow
international relief organizations, including the United Nations
High Commissioner for Refugees (UNHCR) and the United
Nations Children’s Fund (UNICEF) to provide humanitarian
assistance to resettle and reintegrate them into society.

Colombia’s children have long been affected by that country’s
devastating conflict, including some 11,000 who are currently fight-
ing in irregular armies, including paramilitary and FARC guerrilla
forces. Boys and girls, some as young as ten years old, are often
recruited forcibly and used as combatants, spies, messengers,
porters, kidnappers, guards, cooks, sexual companions or slaves,
even for placing and removing bombs. Girls in guerilla and paramil-
itary groups are particularly at risk of sexual abuse.

In Cote d’Ivoire, armed forces continued to recruit young
Liberians from refugee camps in the western part of the country.
Equally as tragic, Congolese Armed Forces continued to have
children in their ranks despite commitments to demobilization.

Charles Taylor, Liberia’s former President, stepped down in
August. And on one positive note, shortly after Taylor’s departure,
80 ex-child-soldiers who had been fighting in the ranks of either
government or opposition forces were under the care of the UN in
Monrovia, and we salute the efforts of the UN in Liberia. There is
still a great deal more to be done in that country, however.

The Lord’s Resistance Army (LRA) has waged a civil war
against the government of Uganda since the mid-1980s. Between
June 2002 and May 2003, UNICEF estimates that the LRA
abducted 8,400 children from northern Uganda to serve as soldiers.
UNICEF also estimates that during the past 16 years of fighting,
more than 14,000 children have been abducted by the LRA. The
UN estimates that an average of 20 children are abducted on a
daily basis. Children are forced to participate in acts of extreme
violence and are often compelled to help beat or hack to death
fellow child captives who have attempted to escape. Girls as young
as twelve are given to commanders as de facto “wives.” Some
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abducted children have managed to escape, while others have died
from disease, mistreatment or combat wounds.

Although I’ve specifically mentioned only six governments that
need to take immediate action to eliminate the use of child soldiers,
the other governments mentioned in the Secretary General’s report
that harbor child soldiers must also take action. Of course, I’ve
also mentioned, in addition to governments, armed groups that
have perpetrated these horrible acts.

The United States fully supports the following measures:

e Specific request by the Council that the Secretary General
submit another list to the Security Council next year,
naming all governments and armed groups that illegally
recruit and use child soldiers, not just those in countries
currently on the Council’s agenda.

® Active monitoring of the governments and armed groups
that have already been named.

e Direct dialogue with the governments and armed groups
concerned by the Council or the Secretary General in
order to develop action plans to eliminate the use of child
soldiers.

Again a positive note, the number of States parties to the
Optional Protocol on the Convention of the Rights of the Child
on Children and Armed Conflict continues to increase. This past
year realized an increase of 21 to a total of 66 States parties,
demonstrating important leadership on the effort to end child
soldiers.

3. Rights of the Child

On April 19, 2004, the United States provided an explanation
of its decision to call for a vote and vote no on L.51, “Rights of
the Child,” at the sixtieth session of the UN Commission on
Human Rights (“UNCHR"). The resolution was adopted by
recorded vote. E/CN.4/RES/2004/47.
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The U.S. statement, set forth below in full, is also available
at www.humanrights-usa.net/2004/statements/o419child. htm.

The United States welcomes the interest of the United Nations in
general and this Commission in particular with regard to issues
relating to children. My government is constructively and gen-
erously engaged in a wide variety of multilateral and bilateral
activities that benefit children around the world. The United States
respects and appreciates the interests and contributions of other
nations and organizations to promoting and protecting the rights
of children, and to enhancing the quality of their lives in direct
ways.

We are committed to ensuring that the protection of the rights
of children is fully integrated into American foreign policy. It is
for this reason that the United States supports many of the prin-
ciples underlying this resolution. For example, the United States
has ratified two Optional Protocols to the Convention on the Rights
of the Child relating to the involvement of children in armed con-
flict and the sale of children, child pornography, and prostitution.

My delegation believes that there are some improvements in
this text over its predecessors and greatly appreciates the work of
the co-sponsors in certain areas, such as [operative paragraph
(“OP”)] 12 on family relations, OPs 31-34 on children in part-
icularly difficult situations, and OP 37 on exploitation of children.
However, we continue to maintain that the process of dealing
with this resolution needs to change. A more transparent drafting
process that gives serious consideration to the comments of all
interested delegations is needed. Also important is a text that is
shorter and targeted on specific issues of critical importance to
children, as well as one that concentrates on matters not addressed
in other resolutions.

My government will call for a vote and vote No on this draft
resolution because it once again contains unacceptable language
that my delegation has repeatedly requested the co-sponsors to
eliminate or address elsewhere.

In particular, the Convention conflicts with the authorities of
parents and other provisions of state and local law in the United
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States. We find the assertion that the Convention “must constitute
the standard in the promotion and protection of the rights of the
child” and the exclusion of other international instruments that
also cover children’s issues unacceptable. Additionally, the United
States consistently opposes calls for abolition of the juvenile death
penalty, in view of the U.S. federal system. Finally, we would have
preferred that the language on the ICC would be neutral and
factual. If these few points in a long text were remedied, my
delegation would have been able to join consensus.

D. ECONOMIC, SOCIAL, AND CULTURAL ISSUES
1. Right to Food
a. Report of special rapporteur

On October 27, 2004, Lucy Tamlyn, Senior Advisor, U.S.
Mission to the United Nations, addressed a report by the
special rapporteur on the right to food before the Third
Committee (Social, Humanitarian and Cultural) concerning
Agenda Item 105: Human Rights Questions. Her statement,
excerpted below, is available at www.un.int/usa/o4_211.htm.

The United States is deeply committed to international food
security. Our actions bear this out. . ..

The Special Rapporteur has said: “Hunger is not inevitable.
Nor is it acceptable.” We agree. Let’s look at the record: countries
that have made progress on food security have done it by taking
conscious decisions to promote growth and to look after the welfare
of the vulnerable. Strategies for achieving food security include:
increasing agricultural productivity; promoting transparent and
accountable government; boosting agricultural science and techno-
logy; developing domestic market and international trade oppor-
tunities; securing property rights and access to finance; protecting
the vulnerable; advancing the status of women; and mainstreaming
a gender perspective.
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Regrettably, the Special Rapporteur’s report contains both legal
and factual inaccuracies. The United States supports the progres-
sive realization of the right to adequate food as a component of
the right to an adequate standard of living. However the attainment
of this right is a goal or aspiration to be realized progressively—it
does not give rise to international obligations or domestic legal
entitlements.

The Special Rapporteur’s inclusion of Cuba as one of four
situations of special concern in the world can only be attributed to
an ideologically-driven agenda. To place the Cuba embargo on
the same scale as the deaths of thousands of innocent men, women
and children in Darfur is a horrifying and tragic distortion of
international humanitarian priorities. Contrary to the Rapporteur’s
assertion, the U.S. embargo against Cuba does not constitute a
violation of international law. There is no requirement under
customary international law that obliges a state to trade with
other states. The embargo is one tool among many in the United
States’ multifaceted policy approach toward Cuba intended to bring
about a peaceful transition to democracy and respect for human
rights.

Arguments that the United States is denying Cuba access
to food and medicine are baseless: Over the past three years,
the United States has introduced measures to increase our sup-
port for the Cuban people by greatly facilitating the export of
U.S. agricultural products, medicines, and medical supplies.
Since the legalization of the sale of U.S. agricultural commod-
ities to Cuba in 2000, over $5 billion worth of sales have been
authorized. In 2003 alone, licenses were issued for $36 million
worth of humanitarian donations and $63 million in medical
sales.

Remittances from the U.S. to Cubans have been estimated at
close to $1 billion annually. We do not doubt that the people of
Cuba may experience food shortages and other hardships. But it
is important to examine the situation in its full context, and to
acknowledge that the fundamental underlying causes for such
problems are rooted in a discredited and unworkable political,
economic, and agricultural system that is unsustainable but which
the Cuban government refuses to relinquish.
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On the issue of the Occupied Territories, the Special
Rapporteur has clearly exceeded his mandate with respect to
issues concerning the West Bank and Gaza. Furthermore, he has
expanded the definition of the right to an adequate standard of
living—including food—so that it is entirely lacking in credibility.

Finally, I would note that the United States has indeed
responded to Mr. Ziegler’s request of information.

b. Voluntary guidelines

On September 23, 2004, the United States joined consensus
in the adoption of the Voluntary Guidelines to Support
Member States’ Efforts to Achieve the Progressive Realization
of the Right to Adequate Food in the Context of National
Security at the fourth session of the Intergovernmental
Working Group of the Food and Agriculture Organization
(“FAQ”) established for that purpose. A statement provided
by the U.S. delegation at the time of adoption is set forth
below and is reprinted as Annex 2 to the Final Report of
the Chair of the Working Group, CL 127/10-Sup.1, available
at www.fao.org/docrep/meeting/008/)3345€/j3345e01.htm#ar.
The FAO Council adopted the food guidelines on Novem-
ber 23, 2004. See www.fao.org/newsroom Jen/news/2004,/51653/
index.html.

Throughout the negotiations, delegates from all regions and
representatives of civil society made valuable contributions to the
text before us, and worked in a spirit of cooperation and good
will.

At the conclusion of the negotiations for the World Food
Summit and for the World Food Summit: five years later, the
United States formally expressed its views on the nature of what is
described in these guidelines as the “progressive realization of the
right to adequate food.” These statements continue to express the
views of the United States. In joining in the adoption of these
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Voluntary Guidelines, the United States does not recognize any
change in the current state of conventional or customary inter-
national law regarding rights related to food. The United States
believes that the attainment of any “right to adequate food” or
“fundamental freedom to be free from hunger” is a goal or
aspiration to be realized progressively that does not give rise to
any international obligations nor diminish the responsibilities of
national governments toward their citizens.

* * *

c. UN Commission on Human Rights

On April 16, 2004, Jeffrey de Laurentis, U.S. delegate to the
UN Commission on Human Rights (“UNCHR”) provided an
explanation of the U.S. decision to request a recorded vote
and vote no on L.24, “Right to Food,” as excerpted below.
The resolution was adopted. E/CN.4/RES/2004/19.

The statement, excerpted below, is available at
www.humanrights-usa.net/2004/statements/o421Food.htm.

My delegation cannot support draft resolution L.24. The United
States is the largest donor of food aid in the world. My gov-
ernment’s commitment to provide food and end hunger remains
unquestionable.

The United States supports the progressive realization of the
right to adequate food as a component of the right to an adequate
standard of living. The attainment of this right is a goal or
aspiration to be realized progressively—it does not give rise to
international obligations or domestic legal entitlements, nor does it
diminish the responsibilities of national governments toward
their citizens. The United States understands the right of access to
food to mean the opportunity to secure food; it is not a guaranteed
entitlement.
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2. Eradication of Poverty

On December 16, 2004, the United States joined consensus
in the Second Committee of the UN General Assembly
(Economic and Financial) on Agenda Item 89: Implement-
ation of the First United Nations Decade for the Eradication
of Poverty. Lucy Tamlyn, Counselor, U.S. Mission to the
United Nations, explained the views of the United States in
doing so, and its remaining concerns.

Ms. Tamlyn’s statement, set forth below, is available at
www.un.int/usa/o4_287.htm.

In joining consensus in this resolution, the United States expres-
ses disappointment at its lack of balance. The resolution largely
repeats language from previous years. We need to judge resolutions
by a standard that matters—does it contribute anything new or
important that will help eradicate poverty? We fear the answer is
“probably not” in this case.

The resolution is quite specific in its call for reform of the
international system. In contrast, aside from passing references to
the private sector and entrepreneurship, it gives scant mention to
the domestic policy requirements for poverty eradication. In this
respect, the Secretary General’s Commission on the Private Sector
and Development recently released important findings and recom-
mendations on how to realize the potential of entrepreneurship
and competitive markets as means of providing goods, services,
jobs, and income to the poor. The report underscores that its find-
ings and recommendations are not new, but are often ignored.

A serious and balanced resolution on poverty eradication would
have welcomed those findings and encouraged member states, UN
funds and programs, and regional organizations to act upon them.
Many developing countries and countries with economies in
transition that are acting upon them are achieving growth and
overcoming poverty. A balanced resolution would have also lauded
the fact that approximately 75 percent of the world’s population
lives in countries that are on track to meet the internationally
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agreed development goal on poverty reduction; an important and
positive fact that this resolution has ignored.

The United States understands the term “right to development”
referenced in this resolution to mean that each individual should
enjoy the right to develop his or her intellectual or other capacity
to the maximum extent possible through the exercise of the full
range of civil and political rights.

In joining consensus on this resolution, the United States notes
that we welcome the World Leaders Meeting as an event that
helped renew and strengthen our collective commitment to com-
bat poverty and hunger. The United States opposed then, and
continues to oppose, some of the ideas presented at that meeting
for financing that commitment. Among those ideas that we oppose
is the call for global taxes, for reasons already provided in the
U.S. statement under Financing for Development.

The United States reaffirms that it does not accept international
aid targets based on percentage of donor GNP. The United States
does believe that aid should be increased to those developing
countries making a demonstrated commitment to governing
justly, investing in their people, and promoting enterprise and
entrepreneurship.

3. Globalization and Interdependence

On December 16, 2004, Lucy Tamlyn, Counselor, U.S. Mission
to the United Nations, provided the explanation of the U.S.
position on Agenda Item 87: Globalization and Interdepend-
ence, in the Second Committee (Economic and Financial).
U.N. Doc. A/59/485. The explanation is set forth below and
is available at www.un.int/usa/o4_290.htm.

This resolution contains much that is positive. It notes the
importance of the role of the private sector and entrepreneurship
in promoting development. However, we have reservations about
the way that this resolution characterizes globalization. Global-
ization is neutral—it is neither good nor bad. In democratic
societies based on free markets, globalization is the result of a
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myriad of individual, private sector and governmental decisions
to interact in the international arena. It is the creativeness and
vibrancy of those actors, and the exchange of ideas, products and
services among them that lead to economic benefits.

The response to globalization begins at home. There is wide
agreement on what we must all urgently strive for in this regard:
good political governance based on a democratic political system,
respect for human rights and the rule of law. An effective state
that ensures high and stable economic growth, promotes private
sector growth and entrepreneurship and raises the capabilities of
its people through universal access to education and one with a
vibrant civil society, empowered by freedom of association and
expression will be able to take advantage of the benefits of
globalization. Without these basics, countries will see weaker
growth or stagnation.

4. Family

On December 20, 2004, the United States disassociated
itself from consensus on General Assembly Resolution 59/
147. U.N. Doc. A/RES/59/147, “Celebration of the Tenth
Anniversary of the International Year of the Family and
Beyond.” Lucy Tamlyn, Counselor to the U.S. Mission to the
United Missions provided an explanation of the U.S. position,
excerpted below.

The full text of Ms. Tamlyn’s remarks is available at
www.un.int/usa/o4_296.htm.

The United States disassociates itself from consensus on this
resolution. We note that on December 6, this Assembly adopted
by consensus a very similar resolution, UNGA Resolution 59/111,
entitled “Celebrating the tenth anniversary of the International
Year of the Family” that better reflects the current negotiated
international agreement on how to recognize and celebrate this
important milestone.

Draft Resolution I of A/59/492 was originally negotiated in
February 2004 at the Commission for Social Development,
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considerably prior to the December 6 consensus on 59/111. Draft
Resolution I passed through ECOSOC to the 59th Assembly,
where it was reported out of a concluded Third Committee in
mid-November. Therefore, 59/111 will remain the most recent
negotiated agreement by the 59th Assembly.

Draft Resolution I includes the phrase “in different cultural,
political and social systems various forms of the family exist”.
Going forward, we must consider this phrase in the context of the
Universal Declaration on Human Right’s definition of the family
and in the context of the Secretary-General’s report of last July 23
that states.

(Quote) Given the diversity of family structures and rela-
tionships, family policies should not focus on one type of family
alone. Instead, they should take into account all types of family,
including single-parent, compound, extended and recomposed
families, and make provision for the different needs and particular
circumstances of each. (Unquote)

* * *

5. Physical and Mental Health

During 2004 the United States commented on issues raised
in UNCHR documents relating to rights associated with
physical and mental health. Among other things, the United
States objected to language that appeared to be support-
ing, promoting, or endorsing abortion or abortion-related
services.

On March 30, 2004, Ambassador Richard S. Williamson
provided a statement on the report of the Special Rapporteur
on the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health (E/CN.4/
2004/49), as excerpted below.

The full text of Ambassador Williamson’s statement
is available at www.humanrights-usa.net/2004/statement/
o330WilliamsonHealth.htm.
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The U.S. did not support creation of the position of this Special
Rapporteur.

One reason was the breadth and lack of clarity of the Special
Rapporteur’s mandate. . . .

Turning to the report before us, we would like to know
the Special Rapporteur’s rationale for his assertion that the
right to health encompasses “vested” entitlements—as opposed to
aspirational goals. Such goals cannot properly be interpreted as
legally enforceable entitlements that require the establishment of
judicial or administrative enforcement remedies at the national or
international levels.

The Special Rapporteur’s report appears to be endorsing,
supporting, or promoting abortion. The U.S. Government does
not support, promote, or endorse abortion or abortion-related
services. The United States fully supports the principle of voluntary
choice with regard to family planning. We strongly believe that in
no case should abortion be promoted as a method of family
planning, and that women who have recourse to abortion should
in all cases have humane treatment and counseling provided for
them. We also support the treatment of women who suffer injur-
ies or illnesses caused by legal or illegal abortion, including, for
example, post-abortion care, and do not place such treatment
among abortion-related services. . . .

Most troubling, however, is the Special Rapporteur’s apparent
confusion about what constitutes international human rights law.
We would like to know why he appears to believe “General
Comments” produced by treaty bodies, as well as Summit docu-
ments, principles, and guidelines, constitute international human
rights law, as he has erroneously suggested in his discussion on
discrimination on the ground of sexual orientation. In fact, it is
not international human rights law.

Finally, we would note that the shorthand phrase “right to
health” has become quite common and convenient. However,
Mr. Hunt’s correct title, which was carefully negotiated, is “Special
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Rapporteur on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health.” We
would like to know why he has chosen to use the title “Special
Rapporteur on the Right to Health” in official communications to
governments, including our own. A title that is inaccurate and
misleading.

On April 16, 2004, the U.S. delegation called for two
votes, one on two preambular paragraphs (“PPs”) and one
operative paragraph and another on a different operative
paragraph (“OP”), of L.41, “The Right of Everyone to the
Enjoyment of the Highest Standard of Physical and Mental
Health” at the sixtieth session of the UNCHR. The resolution
was adopted by recorded vote; the United States voted
no. E/CN.4/RES/2004/27.

The U.S. explanation of its vote on these paragraphs is
excerpted below and is available at www.humanrights-usa.net/
2004/statements/o416health.htm. See also letter dated April 16
from the Permanent Mission of the United States to the
United Nations Office at Geneva, addressed to the Chair-
person of the UNCHR, transmitted April 19, 2004, and
referred to below. E/CN.4/2004/G/50.

For the U.S. position on L.40, “Resolution on Access
to Medication in the context of Pandemics,” (E.CN.4/RES/
2004/26) referred to above, see www.humanrights-usa.net/
2004/statements/1604medication.htm.

We ... request one vote together on PP1, PP2, and OP 12.

PP1 of the resolution reaffirms the Universal Declaration of
Human Rights, the International Covenant on Economic, Social,
and Cultural Rights, the International Convention on the Elim-
ination of All Forms of Racial Discrimination, the Convention on
the Elimination of All Forms of Discrimination against Women,
and the Convention on the Rights of the Child.

—As we noted in our statement on L.40 [concerning the
difficulty for a non-party to a treaty to reaffirm a treaty to which
it is not a party], there would be a number of ways to remedy this
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paragraph, but we continue to find no flexibility on the part of the
co-sponsors to accommodate our concerns.

PP 2 opens by “Reaffirming also that the right of everyone to
the enjoyment of the highest attainable standard of physical and
mental health is a human right.” As in L.40, we proposed inserting
the words “to be progressively realized” after this clause, but our
amendment was rejected.

—Again, we wish to emphasize that the progressive realization
of this right may be a fact that is clear to States Parties to the
Covenant on Economic, Social, and Cultural Rights, but it needs
to be articulated clearly in this resolution, since not all countries
are party to that Covenant.

OP 12 of the resolution, which is language never before adopted
by the Commission, strays into issues related to access to water
that have yet to be agreed upon internationally and that are
inherently contentious.

—The language in the resolution could be read to be a
statement that access to water is a precondition to the right to the
highest attainable standard of health. As a matter of logic, this
might lead to the assertion that if access to water is for whatever
reason impeded, the right to the highest attainable standard of
health is violated or impaired, resulting in a violation of human
rights. We do not accept that reasoning.

—Alternatively, the language could be read to mean that the
underlying human right is somehow conditioned on access to water.
Human rights have an independent existence and should not be
conditioned on access to water or other considerations. While this
conditionality is not the intention of the sponsors of the language,
this is a possible reading of the text and is an additional cause for
concern.

—Access to clean water is, of course, an important factor
related to an individual’s health and well-being. The United States
Government provides technical and financial assistance to countries
around the world to develop access to safe water. However, such
access is only one of many factors that may affect an individual’s
enjoyment of the highest attainable standard of health as a com-
ponent of the right to an adequate standard of living.

My delegation also requests a separate vote on OP 14:
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—OP 14 takes note of the report of the Special Rapporteur
on the right of everyone to the enjoyment of the highest attain-
able standard of physical and mental health. We have made
clear our views on the Special Rapporteur’s report, both in a
statement to the Commission and in a letter that I will send to
you, Mr. Chairman, that I will ask you to circulate to members

of the Commission. ... We do not believe this report merits
noting by the Commission, and call for the deletion of this
paragraph.

On April 20, the United States proposed two
amendments to the text of L.63: Elimination of Violence
Against Women at the UNCHR. The amendment relating
to health services would have deleted the word “services”
from the phrase “health care services” in OP 7. See
www.humanrights-usa.net /2004 /statements/o42ovaw.htm. The
amendment was defeated.

The United States then joined consensus on the
resolution, which was adopted on April 20, 2004. E/CN.4/
RES/2004/46. The United States provided a statement as
set forth in full below. See www.humanrights-usa.net/2004/
statements/o42ovaw-eov.htm. See also amendment related
to the International Criminal Court, discussed in Chapter
3.C.3.d.

The United States understands that the term “health services” or
“health care services” in the context of speaking about reproductive
health should not be interpreted as including or promoting
abortion, abortion services or the use of abortifacients.

The United States fully supports the principle of voluntary
choice with regard to family planning. We strongly believe that in
no case should abortion be promoted as a method of family
planning, and that women who have recourse to abortion should
in all cases have humane treatment and counseling provided for
them. We also support the treatment of women who suffer injuries
or illnesses caused by legal or illegal abortion, including, for
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example, post-abortion care, and do not place such treatment
among abortion-related services.

The United States emphasizes its commitment to programs
that address greater male involvement in pregnancy prevention
and voluntary family planning efforts, and the need to stress the
practices of abstinence, monogamy, fidelity, partner reduction and
the use of condoms to, among other reasons, prevent HIV-AIDS
infection.

With these understandings, the United States will join consensus
on this resolution.

6. Development

On March 23, Tamala Longaberger, a public member of the
U.S. delegation to the UNCHR, provided a statement on the
right to development, as excerpted below. On April 13, 2004,
the United States called for a vote on the resolution and
voted no. The resolution was adopted. E/CN.4/RES/2004/7.
The full text of Ms. Longaberger’s remarks is available

at www.humanrights-usa.net/2004/statements/
0323Development.htm.

It is my privilege to speak today on the Right to Development.

This term has been hijacked in recent years. Development, as
an economic phenomenon, is a measurement of nation states.
But states do not have rights; people have rights. States have
responsibilities to the people. In reading the Universal Declaration,
I am struck by the broad scope of rights and protections that
those Nations listed as important, over 55 years ago. Those human
rights can be seen as a blueprint for human development. Under
the terms of the Universal Declaration, we can talk about each
person’s right to development.

We know that a person’s development begins early, with good
health, and good nutrition for children as well as a safe community
and a secure home. The Universal Declaration states clearly that
all children, boys and girls, have the right to a free elementary
education. The opportunity for higher education should be “equally
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accessible on the basis of merit.” These are words we live by in
the United States.

The United States is a developed country, but not because
of some ephemeral right to development. The United States is
developed because our Constitution and our laws protect the
rights of the American people to compete in a free market and to
reap the benefits of their hard work. We believe that every
person in the world should have the same opportunity to
make a better life for himself,...or herself...and for their
families. Governments should work to protect that right, and
should strive to create an environment where working people
can thrive.

The United States is convinced that everyone in the world has
the inherent ability to move ahead, to work in his or her own
country, and to compete in the world market. We recognize
however, that some countries have been ravaged by civil war or
other catastrophes and therefore need development assistance to
lay the foundation of education, health and basic infrastructure
that will enable their children and citizens to develop.

In this regard the record of the United States in providing
overseas development assistance is second to none. . . . But simply
giving money to the poor or the disadvantaged is not enough.
Everyone here is familiar with the saying, “If you give a hungry
man a fish, he will be hungry tomorrow, but if you teach him how
to fish, tomorrow he will feed himself.”

* * * S

This is why the President created the largest development
aid program since the Marshall Plan for Europe after World
War II; known as the Millennium Challenge Account. This
new program is designed to identify those countries that are
helping, not hindering, their people on the road to economic
development. The new program seeks countries that provide a
good education to all citizens . . . including boys, girls, and people
from minority groups. It links development aid with respect for
human rights. . . .
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7. Corporate Responsibility

On April 20, 2004, the UNCHR decided, without a vote, to
recommend that the Economic and Social Council (a) confirm
the importance of issues related to responsibilities of
transnational corporations, (b) request the Office of the High
Commissioner for Human Rights to compile a report “setting
out the scope and legal status of existing initiatives and
standards relating to the responsibility of transnational
corporations and related business enterprises with regard to
human rights,” and (c) “[a]firm that document E/CN.4/
Sub.2/2003/12/Rev.2 has not been requested by the Com-
mission and, as a draft proposal, has no legal standing, and
that the Sub-Commission should not perform any monitoring
function in this regard.” E/CN.4/DEC/2004/116. Subsection
(c), of particular importance to the United States, concerned
a report of the Sub-Commission on the Promotion and
Protection of Human Rights entitled “Norms on the respons-
ibilities of transnational corporations and other business
enterprises with regard to human rights.”

On April 21, 2004, the UNCHR decided to request the
Office of the UN High Commissioner for Human Rights “to
circulate to Member States and to intergovernmental and
non-governmental organizations the pre-draft declaration on
human social responsibilities (E/CN.4/2003/105, annex ),
requesting their views on it.” E/CN.4/DEC/2004/117. The
United States voted against adoption of this decision, viewing
it as placing international responsibility inappropriately on
individuals and entities such as corporations and non-
governmental organizations.

8. Protocol to Convenant on Economic, Social,
and Cultural Rights

On April 19, 2004, the UNCHR adopted a resolution,
“Question of the realization in all countries of the economic,
social and cultural rights contained in the Universal
Declaration of Human Rights and in the International
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Covenant on Economic, Social and Cultural Rights, and
study of special problems which the developing countries
face in their efforts to achieve these human rights.” E/CN.4/
RES/2004/29.

The United States proposed the deletion of operative para-
graph 14, which renewed for two years the mandate of the
working group to consider an optional protocol to the Interna-
tional Covenant on Economic, Social and Cultural Rights.

The proposed amendment was defeated and the United
States voted against the resolution . . .

E. TORTURE
1. Executive Branch Statements

On June 26, 2004, President George W. Bush issued a
statement to mark the UN International Day in Support of
Victims of Torture. 40 WEEKLY COMP. PRES. DOC. 1167
(July 5, 2004). In the statement, set forth below, President
Bush reaffirmed the U.S. commitment to elimination of
torture worldwide and to helping victims of torture. The issue
of abuse of detainees being held by the United States at the
Iragi prison Abu Ghraib referred to in his statement is dis-
cussed in Chapter 18.A.2.c. See also legislative amendments
related to U.S. extraterritorial jurisdiction over the federal
crime of torture, discussed in Chapter 3.B.6.

Today, on United Nations International Day in Support of Victims
of Torture, the United States reaffirms its commitment to the
worldwide elimination of torture. The non-negotiable demands of
human dignity must be protected without reference to race, gender,
creed, or nationality. Freedom from torture is an inalienable human
right, and we are committed to building a world where human
rights are respected and protected by the rule of law.

To help fulfill this commitment, the United States has joined
135 other nations in ratifying the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.
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America stands against and will not tolerate torture. We will
investigate and prosecute all acts of torture and undertake to
prevent other cruel and unusual punishment in all territory under
our jurisdiction. American personnel are required to comply with
all U.S. laws, including the United States Constitution, Federal
statutes, including statutes prohibiting torture, and our treaty
obligations with respect to the treatment of all detainees.

The United States also remains steadfastly committed to
upholding the Geneva Conventions, which have been the bedrock
of protection in armed conflict for more than 50 years. These
Conventions provide important protections designed to reduce
human suffering in armed conflict. We expect other nations to
treat our service members and civilians in accordance with the
Geneva Conventions. Our Armed Forces are committed to com-
plying with them and to holding accountable those in our military
who do not.

The American people were horrified by the abuse of detainees
at Abu Ghraib prison in Iraq. These acts were wrong. They were
inconsistent with our policies and our values as a Nation. I have
directed a full accounting for the abuse of the Abu Ghraib
detainees, and investigations are underway to review detention
operations in Iraq and elsewhere.

It is often American men and women in uniform who fight for
the freedom of others from tyrannical regimes that routinely use
torture to oppress their citizens. From Nazi Germany to Bosnia,
and Afghanistan to Iraq, American service members have fought
to remove brutal leaders who torture and massacre. It is the
American people and their contributions that have helped to rebuild
these traumatized nations to give former victims hope.

A little over a year ago, American service members and our
coalition partners freed the Iraqi people from a dictatorship that
routinely tortured and executed innocent citizens because of what
they believed in or what ethnic or religious group they came from.
In torture chambers, innocent Iraqis were brutalized and the bodies
of the dead left in mass graves. Throughout the past year,
Americans have assisted the Iraqi people in establishing institutions
to ensure accountability so that such acts do not occur again and
to help victims recover.
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Despite international efforts to protect human rights around
the world, repressive regimes continue to victimize people through
torture. The victims often feel forgotten, but we will not forget
them. America supports accountability and treatment centers for
torture victims. We contribute to the U.N. Fund for the Victims of
Torture and support the work of non-governmental organizations
to end torture and assist the victims. We also provide protection,
counseling, and where necessary and possible, relocation in the
United States. We stand with the victims to seek their healing and
recovery, and urge all nations to join us in these efforts to restore
the dignity of every person affected by torture.

These times of increasing terror challenge the world. Terror
organizations challenge our comfort and our principles. The United
States will continue to take seriously the need to question terrorists
who have information that can save lives. But we will not com-
promise the rule of law or the values and principles that make us
strong. Torture is wrong no matter where it occurs, and the United
States will continue to lead the fight to eliminate it everywhere.

Four days earlier, on June 22, White House Counsel
Alberto Gonzales announced at a press briefing that the
administration was “releasing a series of documents . . . that
highlight the thorough deliberative process the administra-
tion used to make policy decisions on how we wage a global
war against a [terrorist] organization.” Excerpts below from
Mr. Gonzales’ opening remarks addressed concerns related
to torture.

The full text of the press briefing, by Mr. Gonzales,
DOD General Counsel William Haynes, DOD Deputy
General Counsel Daniel Dell'Orto, and Deputy Chief of
Staff for Intelligence General Keith Alexander, is available
at www.whitehouse.gov /news /releases/2004/06/20040622-
14.html.

... [T]o the extent that some of these documents, in the context
of interrogations, explored broad legal theories, including legal
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theories about the scope of the President’s power as Commander-
in-Chief, some of their discussion, quite frankly, is irrelevant and
unnecessary to support any action taken by the President. The
administration has made clear before, and I will reemphasize today
that the President has not authorized, ordered or directed in any
way any activity that would transgress the standards of the torture
conventions or the torture statute, or other applicable laws.

... [L]et me say that the U.S. will treat people in our custody in
accordance with all U.S. obligations including federal statutes, the
U.S. Constitution and our treaty obligations. The President has
said we do not condone or commit torture. Anyone engaged
in conduct that constitutes torture will be held accountable.
The President has not directed the use of specific interrogation
techniques. There has been no presidential determination of neces-
sity or self-defense that would allow conduct that constitutes
torture. There has been no presidential determination that cir-
cumstances warrant the use of torture to protect the mass security
of the United States.

The President has given no order or directive that would
immunize from prosecution anyone engaged in conduct that
constitutes torture. All interrogation techniques actually authorized
have been carefully vetted, are lawful, and do not constitute torture.

* *

2. Memorandum Opinion on Legal Standards

On December 30, 2004, the Office of Legal Counsel (“OLC"),
U.S. Department of Justice, released a memorandum opinion
interpreting the legal standards applicable under 18 U.S.C.
§§ 2340-2340A, also referred to as the Federal Torture
Statute. Memorandum for Deputy Attorney General James
B. Comey from Daniel Levin, Acting Assistant Attorney
General, OLC, re: Legal Standards Applicable Under 18 U.S.C.
§8§ 2340—2340A, available at www.usdoj.gov/olc/dagmemo.pdf.
As explained in the memorandum opinion, §§ 2340-2340A
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of the criminal code implement U.S. obligations under the
Convention Against Torture.

As explained in the text of the December 30 memoran-
dum, it replaced an August 2002 document on the same subject,
which was withdrawn in June 2004. The 2002 memorandum
was also discussed in the press briefing supra.

Torture is abhorrent both to American law and values and
to international norms. This universal repudiation of torture
is reflected in our criminal law, for example, 18 U.S.C. §§ 2340-
2340A; international agreements, exemplified by the United
Nations Convention Against Torture (the “CAT”)' customary
international law?; centuries of Anglo-American law’; and the
longstanding policy of the United States, repeatedly and recently
reaffirmed by the President.*

! Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Dec.10, 1984, S. Treaty Doc.No.100-20, 1465
U.N.T.S. 85. See also, e.g., International Covenant on Civil and Political
Rights, Dec.16, 1966, 999 U.N.T.S. 171.

2 Tt has been suggested that the prohibition against torture has achieved
the status of jus cogens (i.e., a peremptory norm) under international
law. See, e.g., Siderman de Blake v. Republic of Argentina, 965 F.2d 699,
714 (9th Cir. 1992); Regina v. Bow Street Metro. Stipendiary Magistrate
Ex Parte Pinochet Ugarte (No.3), [2000 ] 1 AC 147, 198; see also Restate-
ment (Third) of Foreign Relations Law of the United States § 702 reporters’
note 5.

> See generally John H. Langbein, Torture and the Law of Proof: Europe
and England in the Ancien Regime (1977).

See, e.g., Statement on United Nations International Day in Support
of Victims of Torture, 40 Weekly Comp. Pres. Doc. 1167 (July 5, 2004)
(“Freedom from torture is an inalienable human right. .. .”); Statement on
United Nations International Day in Support of Victims of Torture, 39 Weekly
Comp. Pres. Doc. 824 (June 30, 2003) (“Torture anywhere is an affront to
human dignity everywhere.”); see also Letter of Transmittal from President
Ronald Reagan to the Senate (May 20, 1988), in Message from the President
of the United States Transmitting the Convention Against Torture and Other
Cruel, Inbuman or Degrading Treatment or Punishment, S. Treaty Doc.
No. 100-20, at iii (1988) (“Ratification of the Convention by the United
States will clearly express United States opposition to torture, an abhorrent
practice unfortunately still prevalent in the world today.”).
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This Office interpreted the federal criminal prohibition against
torture—codified at 18 U.S.C. §§ 2340-2340A—in Standards
of Conduct for Interrogation Under 18 U.S.C. §§ 2340-2340A
(Aug.1, 2002) (“August 2002 Memorandum”). The August 2002
Memorandum also addressed a number of issues beyond inter-
pretation of those statutory provisions, including the President’s
Commander-in-Chief power, and various defenses that might be
asserted to avoid potential liability under sections 2340-2340A.
See id. at 31-46.

Questions have since been raised, both by this Office and by
others, about the appropriateness and relevance of the non-
statutory discussion in the August 2002 Memorandum, and also
about various aspects of the statutory analysis, in particular the
statement that “severe” pain under the statute was limited to pain
“equivalent in intensity to the pain accompanying serious physical
injury, such as organ failure, impairment of bodily function, or
even death.” Id. at I’ We decided to withdraw the August 2002
Memorandum, a decision you announced in June 2004. At that
time, you directed this Office to prepare a replacement memor-
andum. Because of the importance of—and public interest in—
these issues, you asked that this memorandum be prepared in a
form that could be released to the public so that interested parties
could understand our analysis of the statute.

This memorandum supersedes the August 2002 Memorandum
in its entirety.® Because the discussion in that memorandum

N

See, e.g., Anthony Lewis, Making Torture Legal, N.Y. Rev. of Books,
July 15, 2004; R. Jeffrey Smith, Slim Legal Grounds for Torture Memos,
Wash. Post, July 4, 2004, at A12; Kathleen Clark & Julie Mertus, Torturing
the Law; the Justice Department’s Legal Contortions on Interrogation, Wash.
Post, June 20, 2004, at B3; Derek Jinks & David Sloss, Is the President
Bound by the Geneva Conventions?, 90 Cornell L. Rev.97 (2004).

¢ This memorandum necessarily discusses the prohibition against torture
in sections 2340-2340A in somewhat abstract and general terms. In applying
this criminal prohibition to particular circumstances, great care must be
taken to avoid approving as lawful any conduct that might constitute torture.
In addition, this memorandum does not address the many other sources of
law that may apply, depending on the circumstances, to the detention or
interrogation of detainees (for example, the Geneva Conventions; the Uniform
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concerning the President’s Commander-in-Chief power and the
potential defenses to liability was—and remains—unnecessary, it
has been eliminated from the analysis that follows, Consideration
of the bounds of any such authority would be inconsistent with
the President’s unequivocal directive that United States personnel
not engage in torture.’

We have also modified in some important respects our analysis
of the legal standards applicable under 18 U.S.C. §§ 2340-2340A.
For example, we disagree with statements in the August 2002
Memorandum limiting “severe” pain under the statute to “excru-
ciating and agonizing” pain, id. at 19, or to pain “equivalent in
intensity to the pain accompanying serious physical injury, such
as organ failure, impairment of bodily function, or even death,”
id. at 1. There are additional areas where we disagree with or
modify the analysis in the August 2002 Memorandum, as identified
in the discussion below.?

The Criminal Division of the Department of Justice has
reviewed this memorandum and concurs in the analysis set forth
below.

Section 2340A provides that “[w]hoever outside the United
States commits or attempts to commit torture shall be fined under

Code of Military Justice, 10 U.S.C. § 801 et seq.; the Military Extraterritorial
Jurisdiction Act, 18 U.S.C. §§ 3261-3267; and the War Crimes Act, 18
U.S.C. § 2441, among others). Any analysis of particular facts must, of course,
ensure that the United States complies with all applicable legal obligations.

7 See, e.g., Statement on United Nations International Day in Support
of Victims of Torture, 40 Weekly Comp. Pres. Doc. 1167-68 (July 5, 2004)
(“America stands against and will not tolerate torture. We will investigate
and prosecute all acts of torture. .. in all territory under our jurisdiction.
... Torture is wrong no matter where it occurs, and the United States will
continue to lead the fight to eliminate it everywhere.”).

8 While we have identified various disagreements with the August
2002 Memorandum, we have reviewed this Office’s prior opinions address-
ing issues involving treatment of detainees and do not believe that any of
their conclusions would be different under the standards set forth in this
memorandum.
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this title or imprisoned not more than 20 years, or both, and if
death results to any person from conduct prohibited by this sub-
section, shall be punished by death or imprisoned for any term of
years or for life.” (fn. setting forth full text of § 2340A omitted).
Section 2340(1) defines “torture” as “an act committed by a person
acting under the color of law specifically intended to inflict severe
physical or mental pain or suffering (other than pain or suffering
incidental to lawful sanctions) upon another person within his
custody or physical control.” (fn. setting forth full text of § 2340
omitted).

In interpreting these provisions, we note that Congress may
have adopted a statutory definition of “torture” that differs from
certain colloquial uses of the term. Cf. Cadet v. Bulger, 311 F.3d
1173, 1194 (11th Cir.2004) (“[I]n other contexts and under other
definitions [the conditions] might be described as torturous. The
fact remains, however, that the only relevant definition of ‘torture’
is the definition contained in [the | CAT. .. .”). We must, of course,
give effect to the statute as enacted by Congress."!

Congress enacted sections 2340-2340A to carry out the United
States’ obligations under the CAT. See H.R. Conf. Rep. No. 103-
482, at 229 (1994). The CAT, among other things, obligates
state parties to take effective measures to prevent acts of torture
in any territory under their jurisdiction, and requires the United
States, as a state party, to ensure that acts of torture, along with
attempts and complicity to commit such acts, are crimes under U.S.
law. See CAT arts.2, 4-5. Sections 2340-2340A satisfy that
requirement with respect to acts committed outside the United
States.'? Conduct constituting “torture” occurring within the United

" Our task is only to offer guidance on the meaning of the statute, not

to comment on policy. It is of course open to policymakers to determine that
conduct that might not be prohibited by the statute is nevertheless contrary
to the interests or policy of the United States.

12 Congress limited the territorial reach of the federal torture statute,
providing that the prohibition applies only to conduct occurring “outside
the United States,”18 U.S.C. § 2340A(a), which is currently defined in the
statute to mean outside “the several States of the United States, the District
of Columbia, and the commonwealths, territories, and possessions of the
United States.” Id. § 2340(3).
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States was—and remains—prohibited by various other federal and
state criminal statutes that we do not discuss here.

The CAT defines “torture” so as to require the intentional
infliction of “severe pain or suffering, whether physical or mental.”
Article 1(1) of the CAT provides:

For the purposes of this Convention, the term “torture”
means any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a person
for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he
or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third per-
son, or for any reason based on discrimination of any kind,
when such pain or suffering is inflicted by or at the instiga-
tion of or with the consent or acquiescence of a public offi-
cial or other person acting in an official capacity. It does not
include pain or suffering arising only from, inherent in or
incidental to lawful sanctions.

The Senate attached the following understanding to its resolu-
tion of advice and consent to ratification of the CAT:

The United States understands that, in order to consti-
tute torture, an act must be specifically intended to inflict
severe physical or mental pain or suffering and that
mental pain or suffering refers to prolonged mental harm
caused by or resulting from (1) the intentional infliction
or threatened infliction of severe physical pain or suffering;
(2) the administration or application, or threatened admin-
istration or application, of mind altering substances or other
procedures calculated to disrupt profoundly the senses or
the personality; (3) the threat of imminent death; or (4) the
threat that another person will imminently be subjected
to death, severe physical pain or suffering, or the admin-
istration or application of mind altering substances or other
procedures calculated to disrupt profoundly the senses or
personality.
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S.Exec.Rep.No0.101-30, at 36 (1990). This understanding was
deposited with the U.S. instrument of ratification, see 1830
U.N.T.S. 320 (Oct.21, 1994), and thus defines the scope of the
United States’ obligations under the treaty. See Relevance of Senate
Ratification History to Treaty Interpretation, 11 Op.O.L.C.28,
32-33 (1987). The criminal prohibition against torture that Con-
gress codified in 18 U.S.C. §§ 2340-2340A generally tracks the
prohibition in the CAT, subject to the U.S. understanding.

IL.

Under the language adopted by Congress in sections 2340—
2340A, to constitute “torture,” the conduct in question must have
been “specifically intended to inflict severe physical or mental pain
or suffering.” In the discussion that follows, we will separately
consider each of the principal components of this key phrase:
(1) the meaning of “severe”; (2) the meaning of “severe physical
pain or suffering”; (3) the meaning of “severe mental pain or suffer-
ing”; and (4) the meaning of “specifically intended.”

(I) The meaning of “severe.”

» <«

Because the statute does not define “severe,” “we construe
[the] term in accordance with its ordinary or natural meaning.”
FDIC v. Meyer, 510 U.S. 471, 476 (1994). The common under-
standing of the term “torture” and the context in which the statute
was enacted also inform our analysis.

Dictionaries define “severe” (often conjoined with “pain”) to
mean “extremely violent or intense: severe pain.” American Heritage
Dictionary of the English Language 1653 (3d ed. 1992); see also
XV Oxford English Dictionary 101 (2d ed. 1989) (“Of pain, suf-
fering, loss, or the like: Grievous, extreme” and “Of circumstances
...: Hard to sustain or endure”)."

13 Common dictionary definitions of “torture” further support the

statutory concept that the pain or suffering must be severe. See Black’s Law
Dictionary 1528 (8th ed. 2004) (defining “torture” as “[t]he infliction of
intense pain to the body or mind to punish, to extract a confession or
information, or to obtain sadistic pleasure”) (emphasis added); Webster’s
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The statute, moreover, was intended to implement the United
States’ obligations under the CAT, which, as quoted above, defines
as “torture” acts that inflict “severe pain or suffering” on a person.
CAT art. 1(1). As the Senate Foreign Relations Committee
explained in its report recommending that the Senate consent to
ratification of the CAT:

The [CAT] seeks to define “torture” in a relatively
limited fashion, corresponding to the common under-
standing of torture as an extreme practice which is
universally condemned. . . .

... The term “torture,” in United States and international
usage, is usually reserved for extreme, deliberate and
unusually cruel practices, for example, sustained systematic
beating, application of electric currents to sensitive parts
of the body, and tying up or hanging in positions that
cause extreme pain.

S.Exec.Rep.No0.101-30 at 13-14. See also David P. Stewart, The
Torture Convention and the Reception of International Criminal
Law Within the United States, 15 Nova L.Rev. 449, 455 (1991)
(“By stressing the extreme nature of torture, . .. [the] definition
[of torture in the CAT] describes a relatively limited set of cir-
cumstances likely to be illegal under most, if not all, domestic
legal systems.”).

Third New International Dictionary of the English Language Unabridged
2414 (2002) (defining “torture” as “the infliction of intense pain (as from
burning, crushing, wounding) to punish or coerce someone”) (emphasis
added); Oxford American Dictionary and Language Guide 1064 (1999)
(defining “torture” as “the infliction of severe bodily pain, esp. as a punish-
ment or a means of persuasion”) (emphasis added).

This interpretation is also consistent with the history of torture. See
generally the descriptions in Lord Hope’s lecture, Torture, University of
Essex/Clifford Chance Lecture 7-8 (Jan.28, 2004), and in Professor
Langbein’s book, Torture and the Law of Proof: Europe and England in the
Ancien Régime. We emphatically are not saying that only such historical
techniques—or similar ones—can constitute “torture” under sections 2340-
2340A. But the historical understanding of “torture” is relevant to interpreting
Congress’s intent. Cf. Morissette v. United States, 342 U.S. 246,263 (1952).
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Further, the CAT distinguishes between torture and “other acts
of cruel, inhuman or degrading treatment or punishment which
do not amount to torture as defined in article 1.” CAT art.16. The
CAT thus treats torture as an “extreme form” of cruel, inhuman,
or degrading treatment. See S.Exec.Rep.No.101-30 at 6, 13; see
also J. Herman Burgers & Hans Danelius, The United Nations
Convention Against Torture: A Handbook on the Convention
Against Torture and Other Cruel, Inbuman or Degrading Treat-
ment or Punishment 80 (1988) (“CAT Handbook”) (noting that
Article 16 implies “that torture is the gravest form of [cruel,
inhuman, or degrading | treatment [or] punishment”) (emphasis
added); Malcolm D. Evans, Getting to Grips with Torture, 51
Intl & Comp.L.Q. 365, 369 (2002) (The CAT “formalises a
distinction between torture on the one hand and inhuman and
degrading treatment on the other by attributing different legal con-
sequences to them.”).!* The Senate Foreign Relations Committee

" This approach—distinguishing torture from lesser forms of cruel,

inhuman, or degrading treatment—is consistent with other international law
sources. The CAT’s predecessor, the U.N. Torture Declaration, defined torture
as “an aggravated and deliberate form of cruel, inhuman or degrading
treatment or punishment.” Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, U.N.Res. 3452, art.1(2) (Dec.9, 1975) (emphasis
added); see also S. Treaty Doc.No.100-20 at 2 (The U.N. Torture Declaration
was “a point of departure for the drafting of the [CAT].”). Other treaties
also distinguish torture from lesser forms of cruel, inhuman, or degrading
treatment. See, e.g., European Convention for the Protection of Human Rights
and Fundamental Freedoms, art.3, 213 U.N.T.S. 221 (Nov. 4, 1950)
(“European Convention”) (“No one shall be subjected to torture or to
inhuman or degrading treatment or punishment.”); Evans, Getting to Grips
with Torture, 51 Int’l & Comp.L.Q. at 370 (“|[TThe ECHR organs have
adopted . ..a ‘vertical’ approach ..., which is seen as comprising three
separate elements, each representing a progression of seriousness, in which
one moves progressively from forms of ill-treatment which are ‘degrading’
to those which are ‘inhuman’ and then to ‘torture’. The distinctions between
them is [sic] based on the severity of suffering involved, with ‘torture’ at the
apex.”); Debra Long, Association for the Prevention of Torture, Guide to
Jurisprudence on Torture and Ill-Treatment: Article 3 of the European
Convention for the Protection of Human Rights 13 (2002) (The approach
of distinguishing between “torture,” “inhuman” acts, and “degrading” acts
has “remained the standard approach taken by the European judicial bodies.
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emphasized this point in its report recommending that the Senate
consent to ratification of the CAT. See S.Exec.Rep.No.101-30
at 13 (““Torture’ is thus to be distinguished from lesser forms of
cruel, inhuman, or degrading treatment or punishment, which are
to be deplored and prevented, but are not so universally and
categorically condemned as to warrant the severe legal con-
sequences that the Convention provides in the case of torture.
... The requirement that torture be an extreme form of cruel and
inhuman treatment is expressed in Article 16, which refers to ‘other
acts of cruel, inhuman or degrading treatment or punishment which
do not amount to torture. . ..>”). See also Cadet, 377 F.3d at 1194
(“The definition in CAT draws a critical distinction between ‘torture’
and ‘other acts of cruel, inhuman, or degrading punishment or
treatment.’”).

Representations made to the Senate by Executive Branch
officials when the Senate was considering the CAT are also
relevant in interpreting the CAT’s torture prohibition—which
sections 2340-2340A implement. Mark Richard, a Deputy
Assistant Attorney General in the Criminal Division, testified that

Within this approach torture has been singled out as carrying a special
stigma, which distinguishes it from other forms of ill-treatment.”). See
also CAT Handbook at 115-17 (discussing the European Court of
Human Rights (“ECHR”) decision in Ireland v. United Kingdom, 25 Eur.
Ct H.R. (ser. A) (1978) (concluding that the combined use of wall-
standing, hooding, subjection to noise, deprivation of sleep, and depriv-
ation of food and drink constituted inhuman or degrading treatment but
not torture under the European Convention)). Cases decided by the ECHR
subsequent to Ireland have continued to view torture as an aggravated
form of inhuman treatment. See, e.g., Akias v. Turkey, No. 24351/94
If 313 (E.C.H.R. 2003); Akkoc v. Turkey, Nos. 22947/93 & 22948/93
If 115 (E.C.H.R. 2000); Kaya v. Turkey, No. 22535/93 If 117 (E.C.H.R.
2000).

The International Criminal Tribunal for the Former Yugoslavia (“ICTY”)
likewise considers “torture” as a category of conduct more severe than “inhu-
man treatment.” See, e.g., Prosecutor v. Delalic, IT-96-21, Trial Chamber
Judgment/542 (ICTY Nov. 16, 1998) (“[Ilnhuman treatment is treatment
which deliberately causes serious mental and physical suffering that falls
short of the severe mental and physical suffering required for the offence of
torture.”).
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“[t]orture is understood to be that barbaric cruelty which lies
at the top of the pyramid of human rights misconduct.” Con-
vention Against Torture: Hearing Before the Senate Comm. on
Foreign Relations, 101st Cong.16 (1990) (“CAT Hearing”)
(prepared statement). The Senate Foreign Relations Com-
mittee also understood torture to be limited in just this way.
See S.Exec.Rep.No.101-30 at 6 (noting that “[f]Jor an act to
be ‘torture,” it must be an extreme form of cruel and inhuman
treatment, causing severe pain and suffering, and be intended to
cause severe pain and suffering”). Both the Executive Branch
and the Senate acknowledged the efforts of the United States
during the negotiating process to strengthen the effectiveness of
the treaty and to gain wide adherence thereto by focusing the
Convention “on torture rather than on other relatively less
abhorrent practices.” Letter of Submittal from George P. Shultz,
Secretary of State, to President Ronald Reagan (May 10, 1988),
in S. Treaty Doc.No.100-20 at v; see also S.Exec.Rep.No.101-
30 at 2-3 (“The United States” helped to focus the Convention
“on torture rather than other less abhorrent practices.”). Such
statements are probative of a treaty’s meaning. See 11 Op.O.L.C.
at 35-36.

Although Congress defined “torture” under sections 2340-
2340A to require conduct specifically intended to cause “severe”
pain or suffering, we do not believe Congress intended to reach
only conduct involving “excruciating and agonizing” pain or
suffering. Although there is some support for this formulation
in the ratification history of the CAT,"” a proposed express
understanding to that effect'® was “criticized for setting too high a
threshold of pain,” S.Exec.Rep.No.101-30 at 9, and was not
adopted. We are not aware of any evidence suggesting that the

15 Deputy Assistant Attorney General Mark Richard testified: “[T]he
essence of torture” is treatment that inflicts “excruciating and agonizing
physical pain.” CAT Hearing at 16 (prepared statement).

16 See S. Treaty Doc.No.100-20 at 4—5 (“The United States understands
that, in order to constitute torture, an act must be a deliberate and calculated
act of an extremely cruel and inhuman nature, specifically intended to inflict
excruciating and agonizing physical or mental pain or suffering.”).
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standard was raised in the statute and we do not believe that it

was.!”

Drawing distinctions among gradations of pain (for example,
severe, mild, moderate, substantial, extreme, intense, excruciating,
or agonizing) is obviously not an easy task, especially given the
lack of any precise, objective scientific criteria for measuring
pain.'® We are, however aided in this task by judicial interpreta-
tions of the Torture Victims Protection Act (“TVPA”), 28 U.S.C.
§ 1350 note (2000).

7" Thus, we do not agree with the statement in the August 2002

Memorandum that “[t]he Reagan administration’s understanding that the
pain be ‘excruciating and agonizing’ is in substance not different from the
Bush administration’s proposal that the pain must be severe.” August 2002
Memorandum at 19. Although the terms are concededly imprecise, and
whatever the intent of the Reagan Administration’s understanding, we believe
that in common usage “excruciating and agonizing” pain is understood to
be more intense than “severe” pain.

The August 2002 Memorandum also looked to the use of “severe pain”
in certain other statutes, and concluded that to satisfy the definition in section
2340, pain “must be equivalent in intensity to the pain accompanying serious
physical injury, such as organ failure, impairment of bodily function, or
even death.” Id. at 1; see also id. at 5-6, 13, 46. We do not agree with those
statements. Those other statutes define an “emergency medical condition,”
for purposes of providing health benefits, as “a condition manifesting itself
by acute symptoms of sufficient severity (including severe pain)” such that
one could reasonably expect that the absence of immediate medical care
might result in death, organ failure or impairment of bodily function. See,
e.g., 8 US.C. § 1369 (2000); 42 U.S.C. § 1395w-22(d)(3)(B)(2000); id.
§ 1395dd(e)(2000). They do not define “severe pain” even in that very
different context (rather, they use it as an indication of an “emergency medical
condition”), and they do not state that death, organ failure, or impairment
of bodily function cause “severe pain,” but rather that “severe pain” may
indicate a condition that, if untreated, could cause one of those results. We
do not believe that they provide a proper guide for interpreting “severe pain”
in the very different context of the prohibition against torture in sections
2340-2340A. Cf. United States v. Cleveland Indians Baseball Co., 532 U.S.
200, 213 (2001) (phrase “wages paid” has different meaning in different
parts of Title 26); Robinson v. Shell Oil Co., 519 U.S. 337, 343-44 (1997)
(term “employee” has different meanings in different parts of Title VII).

" Despite extensive efforts to develop objective criteria for measuring
pain, there is no clear, objective, consistent measurement. As one publication
explains:
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The TVPA, also enacted to implement the CAT, provides a civil
remedy to victims of torture. The TVPA defines “torture” to include:

any act, directed against an individual in the offender’s
custody or physical control, by which severe pain or suf-
fering (other than pain or suffering arising only from or
inherent in, or incidental to, lawful sanctions), whether
physical or mental, is intentionally inflicted on that indi-
vidual for such purposes as obtaining from that individual
or a third person information or a confession, punishing
that individual for an act that individual or a third person
has committed or is suspected of having committed,
intimidating or coercing that individual or a third person,
or for any reason based on discrimination of any kind. . . .

28 U.S.C. § 1350 note, § 3(b)(I)(emphases added). The emphasized
language is similar to section 2340’s “severe physical or mental
pain or suffering.”'” As the Court of Appeals for the District of
Columbia Circuit has explained:

The severity requirement is crucial to ensuring that the
conduct proscribed by the [CAT] and the TVPA is suf-
ficiently extreme and outrageous to warrant the universal

Pain is a complex, subjective, perceptual phenomenon with a number
of dimensions—intensity, quality, time course, impact, and personal
meaning—that are uniquely experienced by each individual and,
thus, can only be assessed indirectly. Pain is a subjective experience
and there is no way to objectively quantify it. Consequently, assess-
ment of a patient’s pain depends on the patient’s overt com-
munications, both verbal and behavioral. Given pain’s complexity,
one must assess not only its somatic (sensory) component but also
patients’ moods, attitudes, coping efforts, resources, responses of
family members, and the impact of pain on their lives.

Dennis C. Turk, Assess the Person, Not Just the Pain, Pain: Clinical
Updates, Sept. 1993 (emphasis added). This lack of clarity further complicates
the effort to define “severe” pain or suffering.

" Section 3(b)(2) of the TVPA defines “mental pain or suffering” similarly
to the way that section 2340(2) defines “severe mental pain or suffering.”
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condemnation that the term “torture” both connotes and
invokes. The drafters of the [CAT], as well as the Reagan
Administration that signed it, the Bush Administration that
submitted it to Congress, and the Senate that ultimately
ratified it, therefore all sought to ensure that “only acts of
a certain gravity shall be considered to constitute torture.”

The critical issue is the degree of pain and suffering
that the alleged torturer intended to, and actually did, inflict
upon the victim. The more intense, lasting, or heinous the
agony, the more likely it is to be torture.

Price v. Socialist People’s Libyan Arab Jamabiriya, 294 F.3d 82,
92-93 (D.C.Cir. 2002) (citations omitted). That court concluded
that a complaint that alleged beatings at the hands of police but
that did not provide details concerning “the severity of plaintiffs’
alleged beatings, including their frequency, duration, the parts of
the body at which they were aimed, and the weapons used to
carry them out,” did not suffice “to ensure that [it] satisf[ied] the
TVPA’s rigorous definition of torture.” Id. at 93.

In Simpson v. Socialist People’s Libyan Arab Jamahiriya, 326
F.3d 230 (D.C.Cir. 2003), the D.C. Circuit again considered the
types of acts that constitute torture under the TVPA definition.
The plaintiff alleged, among other things, that Libyan authorities
had held her incommunicado and threatened to kill her if she tried
to leave. See id. at 232, 234. The court acknowledged that “these
alleged acts certainly reflect a bent toward cruelty on the part of
their perpetrators,” but, reversing the district court, went on to
hold that “they are not in themselves so unusually cruel or
sufficiently extreme and outrageous as to constitute torture within
the meaning of the [TVPA].” Id. at 234. Cases in which courts
have found torture suggest the nature of the extreme conduct that
falls within the statutory definition. See, e.g., Hilao v. Estate of
Marcos, 103 F.3d 789, 790-91, 795 (9th Cir. 1996) (concluding
that a course of conduct that included, among other things,
severe beatings of plaintiff, repeated threats of death and electric
shock, sleep deprivation, extended shackling to a cot (at times
with a towel over his nose and mouth and water poured down his
nostrils), seven months of confinement in a “suffocatingly hot”
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and cramped cell, and eight years of solitary or near-solitary
confinement, constituted torture); Mehinovic v. Vuckovic, 198
F.Supp.2d 1322, 1332-40, 1345-46 (N.D.Ga. 2002) (concluding
that a course of conduct that included, among other things, severe
beatings to the genitals, head, and other parts of the body with
metal pipes, brass knuckles, batons, a baseball bat, and various
other items; removal of teeth with pliers; kicking in the face and
ribs; breaking of bones and ribs and dislocation of fingers; cut-
ting a figure into the victim’s forehead; hanging the victim and
beating him; extreme limitations of food and water; and subjection
to games of “Russian roulette,” constituted torture); Daliberti v.
Republic of Iraq, 146 F.Supp.2d 19, 22-23 (D.D.C. 2001) (entering
default judgment against Iraq where plaintiffs alleged, among other
things, threats of “physical torture, such as cutting off . . . fingers,
pulling out . .. fingernails,” and electric shocks to the testicles);
Cicippio v. Islamic Republic of Iran, 18 F.Supp.2d 62, 64-66
(D.D.C. 1998) (concluding that a course of conduct that included
frequent beatings, pistol whipping, threats of imminent death,
electric shocks, and attempts to force confessions by playing
Russian roulette and pulling the trigger at each denial, constituted
torture).

(2) The meaning of “severe physical pain or suffering.”

The statute provides a specific definition of “severe mental
pain or suffering,” see 18 U.S.C. § 2340(2), but does not define
the term “severe physical pain or suffering.” Although we think
the meaning of “severe physical pain” is relatively straightfor-
ward, the question remains whether Congress intended to prohibit
a category of “severe physical suffering” distinct from “severe
physical pain.” We conclude that under some circumstances “severe
physical suffering” may constitute torture even if it does not involve
“severe physical pain.” Accordingly, to the extent that the August
2002 Memorandum suggested that “severe physical suffering”
under the statute could in no circumstances be distinct from “severe
physical pain,” id. at 6 n.3, we do not agree.

We begin with the statutory language. The inclusion of the
words “or suffering” in the phrase “severe physical pain or

DOUC06 317 $ 9/29/06, 9:25 AM



HEEERNT T T 1] o H B 5 HEHEN

318 DiGesT OF UNITED STATES PRACTICE IN INTERNATIONAL LAw

suffering” suggests that the statutory category of physical torture
is not limited to “severe physical pain.” This is especially so in
light of the general principle against interpreting a statute in such
a manner as to render words surplusage. See, e.g., Duncan v.
Walker, 533 U.S. 167, 174 (2001).

Exactly what is included in the concept of “severe physical
suffering,” however, is difficult to ascertain. We interpret the phrase
in a statutory context where Congress expressly distinguished
“physical pain or suffering” from “mental pain or suffering.” Con-
sequently, a separate category of “physical suffering” must include
something other than any type of “mental pain or suffering.”*

Moreover, given that Congress precisely defined “mental pain or
suffering” in the statute, it is unlikely to have intended to under-
mine that careful definition by including a broad range of mental
sensations in a “physical suffering” component of “physical pain
or suffering.”?'

Consequently, “physical suffering” must be limited to adverse
“physical” rather than adverse “mental” sensations.

20" Common dictionary definitions of “physical” confirm that “physical

suffering” does not include mental sensations. See, e.g., American Heritage
Dictionary of the English Language at 1366 (“Of or relating to the body as
distinguished from the mind or spirit”); Oxford American Dictionary and
Language Guide at 748 (“of or concerning the body (physical exercise;
physical education)”).

2l This is particularly so given that, as Administration witnesses
explained, the limiting understanding defining mental pain or suffering was
considered necessary to avoid problems of vagueness. See, e.g., CAT Hearing
at 8, 10 (prepared statement of Abraham Sofaer, Legal Adviser, Department
of State: “The Convention’s wording . . . is not in all respects as precise as
we believe necessary. . . . [Blecause [the Convention | requires establishment
of criminal penalties under our domestic law, we must pay particular attention
to the meaning and interpretation of its provisions, especially concerning
the standards by which the Convention will be applied as a matter of U.S.
law. ... [W]e prepared a codified proposal which . .. clarifies the definition
of mental pain and suffering.”); id. at 15-16 (prepared statement of Mark
Richard: “The basic problem with the Torture Convention—one that
permeates all our concerns—is its imprecise definition of torture, especially
as that term is applied to actions which result solely in mental anguish. This
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The text of the statute and the CAT, and their history, provide
little concrete guidance as to what Congress intended separately
to include as “severe physical suffering.” Indeed, the record
consistently refers to “severe physical pain or suffering” (or, more
often in the ratification record, “severe physical pain and suf-
fering”), apparently without ever disaggregating the concepts of
“severe physical pain” and “severe physical suffering” or discussing
them as separate categories with separate content. Although there
is virtually no legislative history for the statute, throughout the
ratification of the CAT—which also uses the disjunctive “pain or
suffering” and which the statutory prohibition implements—the
references were generally to “pain and suffering,” with no indi-
cation of any difference in meaning. The Summary and Analysis
of the Convention Against Torture and Other Cruel, Inbuman or
Degrading Treatment or Punishment, which appears in S. Treaty
Doc.No.100-20 at 3, for example, repeatedly refers to “pain and
suffering.” See also S.Exec.Rep.No.101-30 at 6 (three uses of “pain
and suffering”); id. at 13 (eight uses of “pain and suffering”); id.
at 14 (two uses of “pain and suffering”); id. at 35 (one use of
“pain and suffering”). Conversely, the phrase “pain or suffering”
is used less frequently in the Senate report in discussing (as opposed
to quoting) the CAT and the understandings under consideration,
e.g., id. at 5—6 (one use of “pain or suffering”), id. at 14 (two uses
of “pain or suffering”); id. at 16 (two uses of “pain or suffering”),
and, when used, it is with no suggestion that it has any different
meaning.

definitional vagueness makes it very doubtful that the United States can,
consistent with Constitutional due process constraints, fulfill its obligation
under the Convention to adequately engraft the definition of torture into
the domestic criminal law of the United States.”); id. at 17 (prepared state-
ment of Mark Richard: “Accordingly, the Torture Convention’s vague defini-
tion concerning the mental suffering aspect of torture cannot be resolved
by reference to established principles of international law. In an effort
to overcome this unacceptable element of vagueness in Article I of the
Convention, we have proposed an understanding which defines severe mental
pain constituting torture with sufficient specificity to . . . meet Constitutional
due process requirements.”).
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(13

Although we conclude that inclusion of the words “or
suffering” in “severe physical pain or suffering” establishes that
physical torture is not limited to “severe physical pain,” we also
conclude that Congress did not intend “severe physical pain or
suffering” to include a category of “physical suffering” that would
be so broad as to negate the limitations on the other categories of
torture in the statute. Moreover, the “physical suffering” covered
by the statute must be “severe” to be within the statutory pro-
hibition. We conclude that under some circumstances “physical
suffering” may be of sufficient intensity and duration to meet the
statutory definition of torture even if it does not involve “severe
physical pain.” To constitute such torture, “severe physical suf-
fering” would have to be a condition of some extended duration
or persistence as well as intensity. The need to define a category of
“severe physical suffering” that is different from “severe physical
pain,” and that also does not undermine the limited definition
Congress provided for torture, along with the requirement that
any such physical suffering be “severe,” calls for an interpretation
under which “severe physical suffering” is reserved for physical
distress that is “severe” considering its intensity and duration or
persistence, rather than merely mild or transitory.”” Otherwise,
the inclusion of such a category would lead to the kind of
uncertainty in interpreting the statute that Congress sought to
reduce both through its understanding to the CAT and in sections
2340-2340A.

22 Support for concluding that there is an extended temporal element,

or at least an element of persistence, in “severe physical suffering” as a
category distinct from “severe physical pain” may also be found in the
prevalence of concepts of “endurance” of suffering and of suffering as a
“state” or “condition” in standard dictionary definitions. See, e.g., Webster’s
Third New International Dictionary at 2284 (defining “suffering” as “the
endurance of or submission to affliction, pain, loss”; “a pain endured”);
Random House Dictionary of the English Language 1901 (2d ed. 1987)
(“the state of a person or thing that suffers”); Funk & Wagnalls New Standard
Dictionary of the English Language 2416 (1946) (“A state of anguish or
pain”); American Heritage Dictionary of the English Language at 1795 (“The
condition of one who suffers”).

DOUC06 320 $ 9/29/086, 9:25 AM



HEEERNT T T 1] £ H B 5 HEHEN

Human Rights 321

(3) The meaning of “severe mental pain or suffering.”
Section 2340 defines “severe mental pain or suffering” to mean:

the prolonged mental harm caused by or resulting from—
(A) the intentional infliction or threatened infliction of
severe physical pain or suffering;

(B) the administration or application, or threatened admin-
istration or application, of mind-altering substances or
other procedures calculated to disrupt profoundly the senses
or the personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be
subjected to death, severe physical pain or suffering, or the
administration or application of mind-altering substances
or other procedures calculated to disrupt profoundly the
senses or personality [.]

18 U.S.C. § 2340(2). Torture is defined under the statute to include
an act specifically intended to inflict severe mental pain or suffering.
Id. § 2340(1).

An important preliminary question with respect to this
definition is whether the statutory list of the four “predicate acts”
in section 2340(2)(A)—(D) is exclusive. We conclude that Congress
intended the list of predicate acts to be exclusive—that is, to
constitute the proscribed “severe mental pain or suffering” under
the statute, the prolonged mental harm must be caused by acts
falling within one of the four statutory categories of predicate
acts. We reach this conclusion based on the clear language of the
statute, which provides a detailed definition that includes four
categories of predicate acts joined by the disjunctive and does not
contain a catchall provision or any other language suggesting that
additional acts might qualify (for example, language such as
“including” or “such acts as”).>> Congress plainly considered very
specific predicate acts, and this definition tracks the Senate’s

2 These four categories of predicate acts “are members of an ‘associ-

ated group or series,” justifying the inference that items not mentioned were
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understanding concerning mental pain or suffering when giving
its advice and consent to ratification of the CAT. The conclusion
that the list of predicate acts is exclusive is consistent with both
the text of the Senate’s understanding, and with the fact that it
was adopted out of concern that the CAT’s definition of torture
did not otherwise meet the requirement for clarity in defining
crimes. See supra note 21. Adopting an interpretation of the statute
that expands the list of predicate acts for “severe mental pain or
suffering” would constitute an impermissible rewriting of the
statute and would introduce the very imprecision that prompted
the Senate to adopt its understanding when giving its advice and
consent to ratification of the CAT.

Another question is whether the requirement of “prolonged
mental harm” caused by or resulting from one of the enumerated
predicate acts is a separate requirement, or whether such “pro-
longed mental harm” is to be presumed any time one of the
predicate acts occurs. Although it is possible to read the statute’s
reference to “the prolonged mental harm caused by or resulting
from” the predicate acts as creating a statutory presumption that
each of the predicate acts always causes prolonged mental harm,
we do not believe that was Congress’s intent. As noted, this
language closely tracks the understanding that the Senate adopted
when it gave its advice and consent to ratification of the CAT:

in order to constitute torture, an act must be specifically
intended to inflict severe physical or mental pain or suf-
fering and that mental pain or suffering refers to prolonged
mental harm caused by or resulting from (1) the inten-
tional infliction or threatened infliction of severe physical
pain or suffering; (2) the administration or application, or

excluded by deliberate choice, not inadvertence.” Barnhart v. Peabody Coal
Co., 537 U.S. 149, 168 (2003) (quoting United States v. Vonn, 535 U.S. 55,
65 (2002)). See also, e.g., Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993); 2A Norman J.
Singer, Statutes and Statutory Construction § 47.23 (6th ed. 2000). Nor do
we see any “contrary indications” that would rebut this inference. Vonn,
535 U.S. at 65.
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threatened administration or application, of mind altering
substances or other procedures calculated to disrupt pro-
foundly the senses or the personality; (3) the threat of
imminent death; or (4) the threat that another person will
imminently be subjected to death, severe physical pain or
suffering, or the administration or application of mind
altering substances or other procedures calculated to disrupt
profoundly the senses or personality.

S.Exec.Rep.No0.101-30 at 36. We do not believe that simply
by adding the word “the” before “prolonged harm,” Congress
intended a material change in the definition of mental pain or
suffering as articulated in the Senate’s understanding to the CAT.
The legislative history, moreover, confirms that sections 2340-
2340A were intended to fulfill—but not go beyond—the United
States’ obligations under the CAT: “This section provides the
necessary legislation to implement the [CAT]. ... The definition
of torture emanates directly from article 1 of the [CAT]. The
definition for ‘severe mental pain and suffering’ incorporates the
[above mentioned] understanding.” S.Rep.No.103-107, at 58-59
(1993). This understanding, embodied in the statute, was meant
to define the obligation undertaken by the United States. Given
this understanding, the legislative history, and the fact that sec-
tion 2340(2) defines “severe mental pain or suffering” carefully in
language very similar to the understanding, we do not believe that
Congress intended the definition to create a presumption that any
time one of the predicate acts occurs, prolonged mental harm is
deemed to result.

Turning to the question of what constitutes “prolonged mental
harm caused by or resulting from” a predicate act, we believe
that Congress intended this phrase to require mental “harm” that
is caused by or that results from a predicate act, and that has
some lasting duration. There is little guidance to draw upon
in interpreting this phrase.”* Nevertheless, our interpretation is

** The phrase “prolonged mental harm” does not appear in the relevant

medical literature or elsewhere in the United States Code. The August 2002
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consistent with the ordinary meaning of the statutory terms. First,
the use of the word “harm”—as opposed to simply repeating “pain
or suffering”—suggests some mental damage or injury. Ordinary
dictionary definitions of “harm,” such as “physical or mental
damage: injury,” Webster’s Third New International Dictionary
at 1034 (emphasis added), or “[p]hysical or psychological injury
or damage,” American Heritage Dictionary of the English Lan-
guage at 825 (emphasis added), support this interpretation. Second,
to “prolong” means to “lengthen in time” or to “extend in dura-
tion,” or to “draw out,” Webster’s Third New International
Dictionary at 18135, further suggesting that to be “prolonged,”
the mental damage must extend for some period of time. This
damage need not be permanent, but it must continue for a
“prolonged” period of time.” Finally, under section 2340(2), the

Memorandum concluded that to constitute “prolonged mental harm,” there
must be “significant psychological harm of significant duration, e.g., lasting
for months or even years.” Id. at 1; see also id. at 7. Although we believe
that the mental harm must be of some lasting duration to be “prolonged,”
to the extent that that formulation was intended to suggest that the mental
harm would have to last for at least “months or even years,” we do not
agree.

2 For example , although we do not suggest that the statute is limited
to such cases, development of a mental disorder—such as post-traumatic
stress disorder or perhaps chronic depression—could constitute “prolonged
mental harm.” See American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders 369-76, 463-68 (4th ed. 2000)
(“DSM-IV-TR”). See also, e.g., Report of the Special Rapporteur on
Torture and Other Cruel, Inbuman or Degrading Treatment or Punishment,
U.N. Doc. A/59/324, at 14 (2004) (“The most common diagnosis of psy-
chiatric symptoms among torture survivors is said to be post-traumatic stress
disorder.”); see also Metin Basoglu et al., Torture and Mental Health: A
Research Overview, in Ellen Gerrity et al. eds., The Mental Health
Consequences of Torture 48-49 (2001) (referring to findings of higher
rates of post-traumatic stress disorder in studies involving torture survivors);
Murat Parker et al., Psychological Effects of Torture: An Empirical Study
of Tortured and Non-Tortured Non-Political Prisoners, in Metin Basoglu
ed., Torture and Its Consequences: Current Treatment Approaches 11
(1992) (referring to findings of post-traumatic stress disorder in torture
Survivors).
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“prolonged mental harm” must be “caused by” or “resulting from”
one of the enumerated predicate acts.*

Although there are few judicial opinions discussing the question
of “prolonged mental harm,” those cases that have addressed the
issue are consistent with our view. For example, in the TVPA case
of Mehinovic, the court explained that:

[The defendant] also caused or participated in the plain-
tiffs’ mental torture. Mental torture consists of “prolonged
mental harm caused by or resulting from: the intentional
infliction or threatened infliction of severe physical pain or
suffering; . . . the threat of imminent death...,” As set
out above, plaintiffs noted in their testimony that they
feared that they would be killed by [the defendant] during
the beatings he inflicted or during games of “Russian
roulette.” Each plaintiff continues to suffer long-term psy-
chological harm as a result of the ordeals they suffered at
the hands of defendant and others.

198 F.Supp.2d at 1346 (emphasis added; first ellipsis in original).
In reaching its conclusion, the court noted that the plaintiffs were
continuing to suffer serious mental harm even ten years after the
events in question: one plaintiff “suffers from anxiety, flashbacks,
and nightmares and has difficulty sleeping. [He] continues to suf-
fer thinking about what happened to him during this ordeal and
has been unable to work as a result of the continuing effects of the
torture he endured.” Id. at 1334. Another plaintiff “suffers from
anxiety, sleeps very little, and has frequent nightmares. . . . [He]
has found it impossible to return to work.” Id. at 1336. A third

26 This is not meant to suggest that, if the predicate act or acts continue

for an extended period, “prolonged mental harm” cannot occur until after
they are completed. Early occurrences of the predicate act could cause mental
harm that could continue—and become prolonged—during the extended
period the predicate acts continued to occur. For example, in Sackie v.
Ashcroft, 270 F. Supp. 2d 596, 601-02 (E.D. Pa. 2003), the predicate acts
continued over a three-to-four-year period, and the court concluded that
“prolonged mental harm” had occurred during that time.
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plaintiff “has frequent nightmares. He has had to use medication
to help him sleep. His experience has made him feel depressed and
reclusive, and he has not been able to work since he escaped
from this ordeal.” Id. at 1337-38. And the fourth plaintiff “has
flashbacks and nightmares, suffers from nervousness, angers easily,
and has difficulty trusting people. These effects directly impact
and interfere with his ability to work.” Id. at 1340. In each case
these mental effects were continuing years after the infliction of
the predicate acts.

And in Sackie v. Ashcroft, 270 F.Supp.2d 596 (E.D.Pa. 2003),
the individual had been kidnapped and “forcibly recruited” as a
child soldier at the age of 14, and over the next three to four years
had been forced to take narcotics and threatened with imminent
death. Id. at 597-98, 601-02. The court concluded that the
resulting mental harm, which continued over this three-to-four-
year period, qualified as “prolonged mental harm.” Id. at 602.

Conversely, in Villeda Aldana v. Fresh Del Monte Produce,
Inc., 305 F.Supp.2d 1285 (S.D.Fla. 2003), the court rejected a
claim under the TVPA brought by individuals who had been
held at gunpoint overnight and repeatedly threatened with death.
While recognizing that the plaintiffs had experienced an “ordeal,”
the court concluded that they had failed to show that their
experience caused lasting damage, noting that “there is simply no
allegation that Plaintiffs have suffered any prolonged mental harm
or physical injury as a result of their alleged intimidation.” Id. at
1294-95.

(4) The meaning of “specifically intended.”

It is well recognized that the term “specific intent” is ambiguous
and that the courts do not use it consistently. See 1 Wayne R.
LaFave, Substantive Criminal Law § 5.2(¢e), at 355 & n.79 (2d ed.
2003). “Specific intent” is most commonly understood, however,
“to designate a special mental element which is required above
and beyond any mental state required with respect to the actus
reus of the crime.” Id. at 354; see also Carter v. United States, 530
U.S. 255,268 (2000) (explaining that general intent, as opposed to
specific intent, requires “that the defendant possessed knowledge
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[only] with respect to the actus reus of the crime”). As one respected
treatise explains:

With crimes which require that the defendant intentionally
cause a specific result, what is meant by an “intention” to
cause that result? Although the theorists have not always
been in agreement . . . , the traditional view is that a person
who acts . . . intends a result of his act . . . under two quite
different circumstances: (1) when he consciously desires that
result, whatever the likelihood of that result happening from
his conduct; and (2) when he knows that that result is
practically certain to follow from his conduct, whatever
his desire may be as to that result.

1 LaFave, Substantive Criminal Law, § 5.2(a), at 341 (footnote
omitted).

As noted, the cases are inconsistent. Some suggest that only a
conscious desire to produce the proscribed result constitutes specific
intent; others suggest that even reasonable foreseeability suffices.
In United States v. Bailey, 444 U.S. 394 (1980), for example, the
Court suggested that, at least “[i]n a general sense,” id. at 405,
“specific intent” requires that one consciously desire the result.
Id. at 403-05. The Court compared the common law’s mens rea
concepts of specific intent and general intent to the Model Penal
Code’s mens rea concepts of acting purposefully and acting
knowingly. Id. at 404-05. “[A] person who causes a particular
result is said to act purposefully,”
sciously desires that result, whatever the likelihood of that result
happening from his conduct.”” Id. at 404 (internal quotation marks
omitted). A person “is said to act knowingly,” in contrast, “if he
is aware ‘that that result is practically certain to follow from his
conduct, whatever his desire may be as to that result.”” Id. (internal
quotation marks omitted). The Court then stated: “In a general
sense, ‘purpose’ corresponds loosely with the common-law concept
of specific intent, while ‘knowledge’ corresponds loosely with the
concept of general intent.” Id. at 405.

In contrast, cases such as United States v. Neiswender, 590
F.2d 1269 (4th Cir. 1979), suggest that to prove specific intent it is

wrote the Court, “if ‘he con-
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enough that the defendant simply have “knowledge or notice”
that his act “would have likely resulted in” the proscribed outcome.
Id. at 1273. “Notice,” the court held,” is provided by the reas-
onable foreseeability of the natural and probable consequences of
one’s acts.” Id.

We do not believe it is useful to try to define the precise meaning
of “specific intent” in section 2340.”” In light of the President’s
directive that the United States not engage in torture, it would not
be appropriate to rely on parsing the specific intent element of the
statute to approve as lawful conduct that might otherwise amount
to torture. Some observations, however, are appropriate. It is clear
that the specific intent element of section 2340 would be met if a
defendant performed an act and “consciously desire [d]” that act
to inflict severe physical or mental pain or suffering. 1 LaFave,
Substantive Criminal Law § 5.2(a), at 341. Conversely, if an indi-
vidual acted in good faith, and only after reasonable investigation
establishing that his conduct would not inflict severe physical or
mental pain or suffering, it appears unlikely that he would have
the specific intent necessary to violate sections 2340-2340A. Such
an individual could be said neither consciously to desire the
proscribed result, see, e.g., Bailey, 444 U.S. at 405, nor to have
“knowledge or notice” that his act “would likely have resulted in
“the proscribed outcome, Neiswender, 590 F.2d at 1273.

Two final points on the issue of specific intent: First, specific
intent must be distinguished from motive. There is no exception
under the statute permitting torture to be used for a “good reason.”
Thus, a defendant’s motive (to protect national security, for
example) is not relevant to the question whether he has acted with
the requisite specific intent under the statute. See Cheek v. United
States, 498 U.S. 192, 200-01 (1991). Second, specific intent to
take a given action can be found even if the defendant will take

%7 In the August 2002 Memorandum, this Office concluded that the
specific intent element of the statute required that infliction of severe pain or
suffering be the defendant’s “precise objective” and that it was not enough
that the defendant act with knowledge that such pain “was reasonably likely
to result from his actions” (or even that that result “is certain to occur”).
Id. at 3-4. We do not reiterate that test here.
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the action only conditionally. Cf., e.g., Holloway v.United States,
526 U.S. 1, 11 (1999) (“[A] defendant may not negate a proscribed
intent by requiring the victim to comply with a condition the
defendant has no right to impose.”). See also id. at 10-11 &
nn. 9-12; Model Penal Code § 2.02(6). Thus, for example, the fact
that a victim might have avoided being tortured by cooperating
with the perpetrator would not make permissible actions otherwise
constituting torture under the statute. Presumably that has
frequently been the case with torture, but that fact does not make
the practice of torture any less abhorrent or unlawful.?®

3. Statement at OSCE Human Dimension Implementation Meeting

On October 7, 2004, Larry Napper, Head of Delegation to
the Human Dimension Implementation Meeting, held in
Warsaw October 4-15, 2004, delivered a statement on U.S.
condemnation of torture, as excerpted below.

The full text of Ambassador Napper's statement is
available at http://osce.usmission.gov/HDIM /hdim2004.html.

Mr. Moderator, the United States does not compromise its
commitment to human rights in accordance with the law, even
now, when we are engaged in a war against a ruthless and

28

In the August 2002 Memorandum, this Office indicated that an
element of the offense of torture was that the act in question actually result
in the infliction of severe physical or mental pain or suffering. See id. at 3.
That conclusion rested on a comparison of the statute with the CAT, which
has a different definition of “torture” that requires the actual infliction of
pain or suffering, and we do not believe that the statute requires that the
defendant actually inflict (as opposed to act with the specific intent to inflict)
severe physical or mental pain or suffering. Compare CAT art. 1(1) (“the
term ‘torture’ means any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted”) (emphasis added) with 18
U.S.C. § 2340 (“‘torture’ means an act. .. specifically intended to inflict
severe physical or mental pain or suffering”) (emphasis added). It is unlikely
that any such requirement would make any practical difference, however,
since the statute also criminalizes attempts to commit torture. Id. § 2340A(a).
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unprincipled foe in the War on Terrorism. The United States
complies with all of its legal obligations in its treatment of
detainees, and in particular with legal obligations prohibiting
torture. The United States does not permit, tolerate or condone
torture by its employees under any circumstances. It is our position
that no circumstances whatsoever, including war, the threat of
war, internal political instability public emergency, or an order
from a superior officer or public authority, may be invoked as a
justification or defense to commit torture. We cannot stress our
position clearly enough: torture is not acceptable under any
circumstances.

For that reason, we supported fully the important work
conducted at last year’s Supplementary Human Dimension Meeting
devoted to the Prevention of Torture. Together, we focused on
developing the procedural framework and the means to prevent,
as well as hold accountable, those who would commit acts of
torture. The United States is committed to this framework and we
believe the meeting provided valuable recommendations to
Participating States and the OSCE institutions.

Mr. Moderator, over the past year, the United States
Government addressed abuses of detainees in Iraq. These abuses
were contrary to U.S. law and policy. We have taken steps to
investigate and hold accountable those responsible for committing
these egregious acts. Mr. Matt Waxman, the Deputy Assistant
Secretary of Defense for the Office of Detainee Affairs spoke in
the October 5 side panel about Abu Ghraib, the steps that we are
taking to ensure detainees are treated humanely and in accordance
with our obligations under international law.

4. UN Commission on Human Rights

The United States co-sponsored a resolution, “Torture and other
cruel, inhuman or degrading treatment or punishment,”
which was adopted without a vote on April 19, 2004. E/
CN.4/RES/2004/41.
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F. DETENTIONS AND MISSING PERSONS
1. UN General Assembly Third Committee

The United States joined consensus in Agenda Item 105(b):
Missing Persons, in the Third Committee of the UN General
Assembly, November 18, 2004. U.N.Doc. No. A/RES/59/189.
The U.S. delegation provided the following explanation of its
position “to clarify legal points of importance.”

The full text of the statement is available at www.un.int/
usa/o4_248.htm.

First, with regards to [operative paragraph (“OP”)] 3, it is our
interpretation that the reference to “the right to know the fate of
missing relatives” is based upon Article 32 of Additional Protocol
I to the Geneva Convention of 1949, and that right is binding
only on States Parties to Additional Protocol I.

Second, we interpret OP4 to mean that States should take
reasonable and appropriate measures to search for missing persons
[which “reaffirms that each party to an armed conflict, as soon as
circumstances permit and, at the latest, from the end of active
hostilities, shall search for the persons who have been reported
missing by an adverse party;”]

Third, with respect to [preambular paragraph (“PP”)] 4 and
PP6, references to human rights law during armed conflict by
necessity refer only to those provisions, if any, that may be
applicable. As may be well known, it is the position of the United
States Government that the Law of War is the lex specialis
governing armed conflict.

2. UN Commission on Human Rights
a. Missing persons

On April 20, 2004, the United States commented on
Resolution L. 70, “Missing Persons” at the sixtieth session
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of the UN Commission on Human Rights (“UNCHR”). While
supporting “the concept of helping the families of missing
persons,” the U.S. statement indicated that it could not
approve operative paragraphs (“OPs”) 1, 3, and 4, as currently
drafted “because they contain language that is both legally
and factually inaccurate.”

The full text of the statement, excerpted below,
is available at www.humanrights-usa.net/2004/statements/
0420missingpersons.htm.

.. . [The United States wishes] to offer minor amendments to those
paragraphs that would address our concerns without in any way
diminishing the substantive content of those paragraphs. We ask
that our amendments be separately considered.

1. We propose that OP 1 be amended by inserting the phrase
“for States Parties,” after the words “12 August 1949”. That para-
graph would then make it clear that the rules of international
humanitarian law as provided for in the Additional Protocols apply
only to States Parties to those Protocols. Mr. Chairman, the US and
dozens of other States are not parties to the Additional Protocols
and, in fairness, the wording in L.70 should respect that fact.

[OP 1 (as revised)-Urges States strictly to observe and
respect and ensure respect for the rules of international
humanitarian law, as set out in the Geneva Conventions
of 12 August 1949 and, for States Parties, in the Additional
Protocols thereto of 1977.]

2. We propose a modest amendment to OP 3 so that it reads:
“Reaffirms, as provided for in Article 33 of Additional Protocol I,
the right of families to know the fate of their relatives reported
missing in connection with armed conflicts.” OP 3 as drafted
reaffirms a right that is erroneously presumed to be universally
recognized. That right, however, has been recognized in only one
legally binding international instrument: Art. 33 of Additional
Protocol I. The U.S. objects to an asserted “right to know” insofar
as it being considered as an established principle of international
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human rights law and we object to any legally enforceable “right
to know”.

3. We propose that OP 4 be amended so that it would read:
“Also reaffirms, as provided for in Article 33 of Additional Protocol
I, that each party”, and then the rest of the sentence would remain
unchanged. OP 4 as now drafted paraphrases a legal obligation
without properly citing its source, which is Art. 33 of Additional
Protocol I. Also, OP 4 asserts a mandatory obligation (using the
word “shall”) that is not appropriate for the Commission on
Human Rights resolution.

These proposed amendments are more than mere technical
fixes; they relate to serious points of substance that have important
legal and policy implications for the United States. We ask that
co-sponsors, in a spirit of compromise and flexibility, will agree to
these modest amendments and avoid the need to vote.

b. Enforced or involuntary disappearances

On April 19, 2004, T. Michael Peay, Legal Adviser, U.S. Mis-
sion to the United Nations in Geneva, provided an explana-
tion of the U.S. position in joining consensus on L. 59,
“Enforced or Involuntary Disappearances,” to the sixtieth ses-
sion of the UNCHR, excerpted below. E/CN.4/RES/2004/40.
The full text is available at www.humanrights-usa.net/2004/
statements/o419disappearances.htm.

Mr. Chairman, the United States has long been and remains among
the strongest champions of the right of everyone to be free from
enforced or involuntary disappearances. Toward this end, the
United States has actively participated in the on-going negotiations
of the open-ended working group to elaborate a legally binding
instrument to protect all persons from enforced disappearances.
The text of L.59—quite appropriately—attaches considerable
importance to the on-going negotiations on that instrument and
welcomes the substantial progress made thus far by the negotiators.

... What is most important is that the final instrument be
carefully-crafted, comprehensively-analyzed, consensus-based, and
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by no means subject to arbitrary timeframes for its completion. It
is our hope and expectation that these guiding principles will
continue to shape this negotiating process. For it is only within
that framework that the final instrument can expect to win adop-
tion by consensus and universal acceptance within the international
community.

G. JUDICIAL PROCEDURE, PENALTIES AND RELATED ISSUES
1. Remedies

On April 19, 2004, at the sixtieth session of the UN
Commission on Human Rights (“UNCHR”), the United
States co-sponsored L.53, “The right to restitution, com-
pensation and rehabilitation for victims of grave violations
of human rights and fundamental freedoms.” The resolution
was adopted without a vote. E/CN.4/RES/2004/34.

The U.S. comment, excerpted below, is available at
www.humanrights-usa.net /2004 /statements/o419remedy.htm.
The U.S. comments on the Basic Principles and Guidelines
on the Right to a Remedy for Victims of Violations of
International Human Rights and Humanitarian Law refer-
red to here are available at www.us-mission.ch/press2003/
1508Staterment %6200n%20lntemational%20Humantiarian%20Law. html;
see also Digest 2003 at 347-54.

We . ..wish, as cosponsors, to reiterate our commitment to
produce guidelines on the right to a remedy that will serve as a
practical and useful resource for practitioners and government
officials. The U.S. continues to believe that this goal can be best
realized through a sequential approach where the human rights
law content and the international humanitarian law content of the
guidelines would be dealt with separately and sequentially. In
particular, we invite continued consideration of our proposal that
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current efforts on the guidelines focus exclusively on the human
rights law content of the draft guideline and that the international
humanitarian law content be set aside for consideration by states
in a separate forum, ideally one with established expertise in the
area of international humanitarian law. Since the guidelines are
intended as a summary or restatement of existing rules within
these two bodies of law, we think such an approach is warranted.

2. Capital Punishment
a. Organization for Security and Cooperation in Europe

The Organization for Security and Cooperation in Europe
(“OSCE”) Human Dimension Implementation Meeting was
held inWarsaw from October 4-15, 2004. On October 7
Marshall Brown, U.S. delegation member, provided the
following reply of the United States on the death penalty.

In past meetings the United States delegation has noted the fact
that U.S. law on the imposition of the death penalty is in constant
ferment. This is inherent in our system of government. The decision
on whether to impose the death penalty is something that is decided
by our people, through representatives in our legislatures and
through judges in our courts. International law does not prohibit
capital punishment but limits its application to the most serious
crimes and requires certain safeguards, including due process.

The U.S. Supreme Court has strictly limited the application of
the death penalty throughout the United States in a manner that
conforms to the international obligations that the United States
has adopted. At the same time, the legislatures of the individual
states have the power to further limit the application of the death
penalty for cases within their competence.

I would like to call to your attention the following develop-
ments within the past year on the subject of the execution of
juveniles, at the national level and at the state level:
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Perhaps the most important is the decision by the United States
Supreme Court on January 26, 2004, that it will re-examine the
constitutionality of executing juvenile offenders. As we had noted
last year to the participants at this meeting, the Missouri Supreme
Court ruled in August 2003 that the execution of those who
committed crimes while under the age of 18 violates evolving
standards of decency and is therefore prohibited by the Eighth
Amendment of the United States Constitution. This ruling has
now been brought to the U.S. Supreme Court.

This case, Roper v. Simmons,* will be an important case to
watch because the U.S. Supreme Court is being asked to re-visit a
decision it made in 1989, when the Court held that the execution
of individuals who commit crimes when they are 16 or 17 years
old was not inconsistent with the U.S. Constitution. It is possible
that its decision will be based, at least in part, on whether there
have been significant developments in the law and society that
necessitate reconsideration of this precedent. The October term of
the U.S. Supreme Court began on October 4 and, as I understand
it, the case is set for argument on October 13.

Since Roper is pending, the Supreme Court has granted stays
of execution for three juvenile offenders who had been scheduled
for execution in Texas.

There have also been some developments at the state level:

The Governors of South Dakota and Wyoming both signed
into law legislation raising the age of eligibility for the death penalty
in their respective states to 18.

On December 8, 2003, the Governor of Kentucky commuted
the death sentence of Kevin Stanford, the only juvenile offender
on Kentucky’s death row. It was Stanford’s case in which a plurality
of U.S. Supreme Court Justices held that it was not unconstitutional
to execute 16 and 17-year-old offenders in Stanford v. Kentucky
in 1989.

* Editor’s Note: On March 5, 2005, the Supreme Court decided that
“the Eighth and Fourteenth Amendments forbid imposition of the death
penalty on offenders who were under the age of 18 when their crimes were
committed.” Roper v. Simmons, 125 S. Ct. 1183 (2005), to be discussed in
Digest 2005.
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The issues raised in these cases are of great interest to the
American people and I can assure you that there will be much
discussion of Roper in our media and by NGOs, who are free to
engage in advocacy on this issue. Such frank exchanges of views
contribute to the Court’s analysis of what constitutes “evolving
standards of decency.” And it is through discussions, such as we
are having in this room, that we can share national experiences in
how we deal with such sensitive matters as moral culpability,
retribution, and deterrence in democratic societies.

Mr. Moderator, I want to underscore my delegation’s view
that information about death penalty cases, including the names
of those sentenced to death, should be made public. I would note
that this is consistent with the 1990 Copenhagen document.

In conclusion, as this debate on the death penalty continues, I
can assure you that the United States will continue to respect its
international legal obligations.

b. UN Commission on Human Rights

On April 21, 2004, the United States requested a vote
and voted no on a draft resolution entitled “Question of
the death penalty.” Among other things, the resolution “calls
upon all States that still maintain the death penalty (a) To
abolish the death penalty completely and, in the meantime,
to establish a moratorium on executions.” The United States
explained its opposition to the resolution as drafted, as
excerpted below. The draft resolution was adopted by the
UNCHR on April 21, 2004. E/CN.4/RES/2004/67.

... International law does not prohibit the death penalty when
due process safeguards are respected and when capital punishment
is applied only to the most serious crimes.

Each nation should decide for itself through democratic
processes whether its domestic law should permit capital punish-
ment in accordance with international law.

In the United States there is public debate on the use of capital
punishment, but the American public is of one mind that when
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the death penalty is used, due process must be rigorously observed
by all governmental bodies at all governmental levels.

The United States proposed an amendment to a draft
resolution, “Human rights in the administration of justice, in
particular juvenile justice,” to delete operative paragraph 11,
which provides:

11. Urges States to ensure that under their legislation
and practice neither capital punishment nor life impris-
onment without the possibility of release shall be
imposed for offences committed by persons below 18
years of age;

The amendment was defeated and the resolution was adopted
without a vote on April 19, 2004. E/CN.4/RES/2004/43. The
United States disassociated itself from the consensus on
the resolution and stated that it was not participating in the
adoption of the resolution.

3. Integrity of the Judicial System

On April 19, 2004, the UNCHR adopted a resolution,
“Integrity of the Judicial System.” E/CN.4/2004/RES/
2004/32. The United States explained its decision to join
consensus on adoption of the resolution as set forth
below and at www.humanrights-usa.net/2004/statements/
o419judicialsystem.htm.

Mr. Chairman, during the past two Commission sessions, the
United States found it necessary to call for votes on this resolution
for a number of substantive legal reasons. We continue to question
the necessity for this resolution, particularly in view of the
Commission’s perennial consideration and adoption of the
resolution on the “Independence and Impartiality of the Judiciary
and the Independence of Lawyers.”

This year, however, the Russian Federation has presented
for adoption a resolution that has been seriously negotiated
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and that reflects principles that are both accurately stated
and universally recognized. We wish to commend the Russian
Federation, and particularly its very capable lead negotiators,
for their spirit of cooperation and for conducting intensive,
consensus-based negotiations at this session. We are encour-
aged by reports of future inter-sessional discussions between the
Russian Federation and Hungary aimed at exploring the pos-
sibility of combining their two texts into a single, consensus-
based resolution that would appropriately address both the
independence of the judiciary and the integrity of the judicial
system.

In view of these positive developments, Mr. Chairman, this
year, the United States is pleased to join consensus in the adoption
of this resolution.

4. Arbitrary Detention

The United States co-sponsored a resolution, “Arbitrary
detention,” adopted by the UNCHR on April 19, 2004.
E/CN.4/2004/RES/39.

5. Small Arms and Light Weapons

On April 21, 2004, the UNCHR decided to approve the
request of the Sub-Commission on the Promotion and
Protection of Human Rights to the Secretary-General to trans-
mit a questionnaire to Governments, national human rights
institutions, and non-governmental organizations “to solicit
information required . . . in particular on the national laws and
training programmes used to implement the Basic Principles
on the Use of Force and Firearms by Law Enforcement
Officials, in order that the Special Rapporteur may take them
fully into account in preparing her progress report.” E/CN.4/
DEC/2004/124. The United States called for a vote and voted
no on the decision because it does not agree that firearms
per se cause human rights violations or that the topic belongs
at the UNCHR.
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6. Alien Tort Statute and Torture Victims Protection Act

The Alien Tort Statute (“ATS”), also often referred to as the
Alien Tort Claims Act (“ATCA”), was enacted in 1789 and is
now codified at 28 U.S.C. § 1350. It currently provides that
U.S. federal district courts “shall have original jurisdiction of
any civil action by an alien for tort only, committed in violation
of the law of nations or a treaty of the United States.” Over
the past several decades, the statute has been interpreted by
the federal courts in various human rights cases, beginning
with Filartiga v. Pena-lrala, 630 F.2d 876 (2d Cir. 1980). By
its terms this statutory basis for suit is available only to
aliens.

The Torture Victims Protection Act (“TVPA”) was enacted
in 1992 and is codified at 28 U.S.C. § 1350 note. It provides
a cause of action in federal courts for individuals regardless
of nationality, including U.S. nationals, who are victims of
official torture or extrajudicial killing against “[a]n individual
... [acting] under actual or apparent authority, or color of
law, of any foreign nation.” The TVPA contains a ten-year
statute of limitations.

Litigation is frequently initiated under both statutes and
hence judicial opinions often discuss the two together.

a. Scope

(1) Limited causes of action encompassed by ATS: Sosa v.
Alvarez-Machain

On June 29, 2004, the U.S. Supreme Court reversed decisions
upholding remedies under the ATS and the Federal Tort
Claims Act (“FTCA”) on writs of certiorari to the U.S. Court
of Appeals for the Ninth Circuit. Sosa v. Alvarez-Machain, 542
U.S. 692 (2004).

The litigation in this case began in 1993 when Dr. Alvarez-
Machain sued the U.S. Drug Enforcement Administration
(“DEA”),certain U.S.governmentofficials, and Mexican citizens
(including Jose Francisco Sosa) for claims arising from
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Alvarez-Machain’s 1990 detention in Mexico and trans-
portation to the United States for trial on charges connected
with his alleged involvement in the 1985 murder of DEA
Special Agent Enrique Camarena-Salazar in Guadalajara,
Mexico. In 1992 the Supreme Court held that the manner of
Alvarez-Machain’s seizure in Mexico did not affect the jurisdi-
ction of a federal court over his prosecution, United States v.
Alvarez-Machain, 504 U.S. 655 (1992). He was subsequently
tried and acquitted. In 2003 the Ninth Circuit sitting en banc
found that Dr. Alvarez-Machain was entitled to a remedy at
law under the ATS against Sosa for a violation of the “law of
nations” (and under the FTCA against the United States).
United States v. Alvarez-Machain, 331 F.3d 604 (9th Cir. 2003).
See Digest 2003 at 380-83; see also Cumulative Digest 1991—
1999 at 435—44 and Digest 2001 at 326—34. The Supreme
Court granted writs of certiorari filed by both Sosa and the
United States.

The United States filed its brief as petitioner in Janu-
ary 2004, and a reply brief in March 2004 in United States
v. Alvarez-Machain, available at www.usdoj.gov/osg/briefs/2003/
3mer/2mer/2003-0485.mer.aa.html and www.usdoj.gov/osg/
briefs/2003/3mer/2mer/2003-0485.mer.rep.html. Also in Janu-
ary and March the United States filed a brief and reply
brief supporting petitioner Sosa in Sosa v. Alvarez-Machain,
available at www.usdoj.gov/osg/briefs/2003/3mer/2mer/2003-
0339.mer.aa.html and www.usdoj.gov/osg/briefs/2003/3mer/
2mer/2003-0339.mer.rep.html.

The Supreme Court combined the cases and concluded:

The two issues are whether respondent Alvarez-Machain’s
allegation that the Drug Enforcement Administration
instigated his abduction from Mexico for criminal trial in
the United States supports a claim against the Gov-
ernment under the Federal Tort Claims Act (FTCA or Act),
28 U.S.C. § 1346(b) (1), §§ 2671—2680, and whether he
may recover under the Alien Tort Statute (ATS), 28 U.S.C.
§ 1350. We hold that he is not entitled to a remedy under
either statute.
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As to the claims under the FTCA, the Court held that the
FTCA’s exception to waiver of the sovereign immunity of the
United States for “any claim arising in a foreign country,”
“bars all claims based on any injury suffered in a foreign
country, regardless of where the tortious act or omission
occurred.” In so doing, it rejected the “headquarters analysis”
applied by the Ninth Circuit in finding the United States
liable for the actions in Mexico because “Alvarez’s abduction
in Mexico was the direct result of wrongful acts of planning
and direction by DEA agents located in California.” The Court
explained:

The object [of the foreign country exception to the waiver
of U.S. sovereign immunity] being to avoid application
of substantive foreign law, Congress evidently used the
modifier “arising in a foreign country” to refer to claims
based on foreign harm or injury, the fact that would
trigger application of foreign law to determine liability.
That object, addressed by the quoted phrase, would
obviously have been thwarted, however, by applying the
headquarters doctrine, for that doctrine would have
displaced the exception by recasting claims of foreign
injury as claims not arising in a foreign country because
some planning or negligence at domestic headquarters
was their cause. (fn. omitted) And that, in turn, would
have resulted in applying foreign law of the place of
injury, in accordance with the choice-of-law rule of the
headquarters jurisdiction.

As to the claims against Sosa under the ATS, the Court
concluded:

Although we agree [as argued by Sosa and by the United
States as amicus] the statute is in terms only jurisdictional,
we think that at the time of enactment the jurisdiction
enabled federal courts to hear claims in a very limited
category defined by the law of nations and recognized at
common law. We do not believe, however, that the
limited, implicit sanction to entertain the handful of
international law cum common law claims understood
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in 1789 should be taken as authority to recognize the
right of action asserted by Alvarez here.

Further excerpts from the Supreme Court’s analysis of
the application of the ATS and the role of international law
follow (most footnotes omitted).

* * £

The parties and amici here advance radically different historical
interpretations of this terse provision. Alvarez says that the ATS
was intended not simply as a jurisdictional grant, but as authority
for the creation of a new cause of action for torts in violation of
international law. We think that reading is implausible. As enacted
in 1789, the ATS gave the district courts “cognizance” of certain
causes of action, and the term bespoke a grant of jurisdiction,
not power to mold substantive law. See, e.g., The Federalist
No. 81, pp 447, 451 (J. Cooke ed. 1961) (A. Hamilton) (using
“jurisdiction” interchangeably with “cognizance”). The fact that
the ATS was placed in § 9 of the Judiciary Act, a statute other-
wise exclusively concerned with federal-court jurisdiction, is itself
support for its strictly jurisdictional nature. Nor would the
distinction between jurisdiction and cause of action have been
elided by the drafters of the Act or those who voted on it. As
Fisher Ames put it, “there is a substantial difference between the
jurisdiction of courts and rules of decision.” 1 Annals of Cong.
807 (Gales ed. 1834). It is unsurprising, then, that an authority on
the historical origins of the ATS has written that “section 1350
clearly does not create a statutory cause of action,” and that the
contrary suggestion is “simply frivolous.” Casto, The Federal
Courts’ Protective Jurisdiction Over Torts Committed in Violation
of the Law of Nations, 18 Conn. L. Rev. 467, 479, 480 (1986)
(hereinafter Casto, Law of Nations); Cf. Dodge, The Constitution-
ality of the Alien Tort Statute: Some Observations on Text and
Context, 42 Va. J. Int’l L. 687, 689 (2002). In sum, we think the
statute was intended as jurisdictional in the sense of addressing
the power of the courts to entertain cases concerned with a certain
subject.
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But holding the ATS jurisdictional raises a new question, this
one about the interaction between the ATS at the time of its
enactment and the ambient law of the era. Sosa would have it that
the ATS was stillborn because there could be no claim for relief
without a further statute expressly authorizing adoption of causes
of action. Amici professors of federal jurisdiction and legal history
take a different tack, that federal courts could entertain claims
once the jurisdictional grant was on the books, because torts in
violation of the law of nations would have been recognized within
the common law of the time. Brief for Vikram Amar et al. as
Amici Curiae. We think history and practice give the edge to this
latter position.

* * *

“When the United States declared their independence, they
were bound to receive the law of nations, in its modern state of
purity and refinement.” Ware v. Hylton, 3 Dall. 199, 281, 3 U.S.
199, 3 Dallas 199, 1 L.Ed. 568 (1796) (Wilson, J.). In the years of
the early Republic, this law of nations comprised two principal
elements, the first covering the general norms governing the
behavior of national states with each other: “the science which
teaches the rights subsisting between nations or states, and the
obligations correspondent to those rights,” E. de Vattel, The Law
of Nations, Preliminaries § 3 (J. Chitty et al. transl. and ed. 1883)
(hereinafter Vattel) (footnote omitted), or “that code of public
instruction which defines the rights and prescribes the duties of
nations, in their intercourse with each other,” 1 James Kent Com-
mentaries *1. This aspect of the law of nations thus occupied
the executive and legislative domains, not the judicial. See 4
W. Blackstone, Commentaries on the Laws of England 68 (1769)
(hereinafter Commentaries) (“[O]ffenses against” the law of nations
are “principally incident to whole states or nations”).

The law of nations included a second, more pedestrian element,
however, that did fall within the judicial sphere, as a body of
judge-made law regulating the conduct of individuals situated
outside domestic boundaries and consequently carrying an inter-
national savor. To Blackstone, the law of nations in this sense was
implicated “in mercantile questions, such as bills of exchange
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and the like; in all marine causes, relating to freight, average,
demurrage, insurances, bottomry . . . ; [and] in all disputes relating
to prizes, to shipwrecks, to hostages, and ransom bills.” Id., at 67.
The law merchant emerged from the customary practices of
international traders and admiralty required its own transnational
regulation. And it was the law of nations in this sense that our
precursors spoke about when the Court explained the status of
coast fishing vessels in wartime grew from “ancient usage among
civilized nations, beginning centuries ago, and gradually ripening
into a rule of international law. ...” The Paquete Habana, 175
U.S. 677, 686, 44 L.Ed. 320, 20 S. Ct. 290 (1900).

There was, finally, a sphere in which these rules binding indi-
viduals for the benefit of other individuals overlapped with the
norms of state relationships. Blackstone referred to it when he men-
tioned three specific offenses against the law of nations addressed
by the criminal law of England: violation of safe conducts,
infringement of the rights of ambassadors, and piracy. 4 Comment-
aries 68. An assault against an ambassador, for example, impinged
upon the sovereignty of the foreign nation and if not adequately
redressed could rise to an issue of war. See Vattel 463—-464. It was
this narrow set of violations of the law of nations, admitting of a
judicial remedy and at the same time threatening serious con-
sequences in international affairs, that was probably on the minds
of the men who drafted the ATS with its reference to tort.

* *

... [A]lthough the ATS is a jurisdictional statute creating no
new causes of action, the reasonable inference from the historical
materials is that the statute was intended to have practical effect
the moment it became law. The jurisdictional grant is best read as
having been enacted on the understanding that the common law
would provide a cause of action for the modest number of
international law violations with a potential for personal liability
at the time.

v
We think it is correct...to assume that the First Congress
understood that the district courts would recognize private causes
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of action for certain torts in violation of the law of nations, though
we have found no basis to suspect Congress had any examples in
mind beyond those torts corresponding to Blackstone’s three
primary offenses: violation of safe conducts, infringement of the
rights of ambassadors, and piracy. We assume, too, that no devel-
opment in the two centuries from the enactment of § 1350 to the
birth of the modern line of cases beginning with Filartiga v. Pena-
Irala, 630 F.2d 876 (CA2 1980), has categorically precluded federal
courts from recognizing a claim under the law of nations as an
element of common law; Congress has not in any relevant way
amended § 1350 or limited civil common law power by another
statute. Still, there are good reasons for a restrained conception of
the discretion a federal court should exercise in considering a new
cause of action of this kind. Accordingly, we think courts should
require any claim based on the present-day law of nations to rest
on a norm of international character accepted by the civilized
world and defined with a specificity comparable to the features of
the 18th-century paradigms we have recognized. This requirement
is fatal to Alvarez’s claim.

A series of reasons argue for judicial caution when considering
the kinds of individual claims that might implement the jurisdiction
conferred by the early statute. First, the prevailing conception of
the common law has changed since 1789 in a way that counsels
restraint in judicially applying internationally generated norms.
When § 1350 was enacted, the accepted conception was of the
common law as “a transcendental body of law outside of any
particular State but obligatory within it unless and until changed
by statute.” Black and White Taxicab & Transfer Co. v. Brown
and Yellow Taxicab & Transfer Co., 276 U.S. 518, 533, 72 L.Ed.
681,48 S. Ct. 404 (1928) (Holmes, J., dissenting). Now, however,
in most cases where a court is asked to state or formulate a common
law principle in a new context, there is a general understanding
that the law is not so much found or discovered as it is either
made or created. Holmes explained famously in 1881 that

“in substance the growth of the law is legislative. ..

[because t]he very considerations which judges most rarely
mention, and always with an apology, are the secret root

DOUC06 346 $ 9/29/086, 9:25 AM



HEEERNT T T 1] £ H B 5 HEHEN

Human Rights 347

from which the law draws all the juices of life. I mean, of
course, considerations of what is expedient for the
community concerned.” The Common Law 31-32 (Howe

ed. 1963).

One need not accept the Holmesian view as far as its ultimate
implications to acknowledge that a judge deciding in reliance on
an international norm will find a substantial element of discre-
tionary judgment in the decision.

Second, along with, and in part driven by, that conceptual
development in understanding common law has come an equally
significant rethinking of the role of the federal courts in making it.
Erie R. Co. v. Tompkins, 304 U.S. 64, 82 L.Ed. 1188, 58 S. Ct.
817 (1938), was the watershed in which we denied the existence
of any federal “general” common law, id., at 78, 82 L.Ed. 1188,
58 S. Ct. 817, which largely withdrew to havens of specialty,
some of them defined by express congressional authorization to
devise a body of law directly, e.g., Textile Workers v. Lincoln
Mills of Ala., 353 U.S. 448, 1 L.Ed.2d 972, 77 S. Ct. 912 (1957)
(interpretation of collective-bargaining agreements); Fed. Rule Evid.
501 (evidentiary privileges in federal-question cases). Elsewhere,
this Court has thought it was in order to create federal common
law rules in interstitial areas of particular federal interest. E.g.,
United States v. Kimbell Foods, Inc., 440 U.S. 715, 726-727, 59
L.Ed.2d 711, 99 S. Ct. 1448 (1979). And although we have even
assumed competence to make judicial rules of decision of particular
importance to foreign relations, such as the act of state doctrine,
see Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398,427, 11
L.Ed.2d 804, 84 S. Ct. 923 (1964), the general practice has been
to look for legislative guidance before exercising innovative
authority over substantive law. It would be remarkable to take a
more aggressive role in exercising a jurisdiction that remained
largely in shadow for much of the prior two centuries.

Third, this Court has recently and repeatedly said that a
decision to create a private right of action is one better left to
legislative judgment in the great majority of cases. Correctional
Services Corp. v. Malesko, 534 U.S. 61, 68, 151 L.Ed.2d 456,
122 S. Ct. 515 (2001); Alexander v. Sandoval, 532 U.S. 275,
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286-287,149 L.Ed.2d 517,121 S. Ct. 1511 (2001). The creation
of a private right of action raises issues beyond the mere con-
sideration whether underlying primary conduct should be allowed
or not, entailing, for example, a decision to permit enforcement
without the check imposed by prosecutorial discretion. Accord-
ingly, even when Congress has made it clear by statute that a rule
applies to purely domestic conduct, we are reluctant to infer intent
to provide a private cause of action where the statute does not
supply one expressly. While the absence of congressional action
addressing private rights of action under an international norm is
more equivocal than its failure to provide such a right when it
creates a statute, the possible collateral consequences of making
international rules privately actionable argue for judicial caution.

Fourth, the subject of those collateral consequences is itself a
reason for a high bar to new private causes of action for violating
international law, for the potential implications for the foreign
relations of the United States of recognizing such causes should
make courts particularly wary of impinging on the discretion of
the Legislative and Executive Branches in managing foreign affairs.
It is one thing for American courts to enforce constitutional limits
on our own State and Federal Governments’ power, but quite
another to consider suits under rules that would go so far as to
claim a limit on the power of foreign governments over their own
citizens, and to hold that a foreign government or its agent has
transgressed those limits. Cf. Sabbatino, supra, at 431-432, 11
L.Ed.2d 804, 84 S. Ct. 923. Yet modern international law is very
much concerned with just such questions, and apt to stimulate
calls for vindicating private interests in § 1350 cases. Since many
attempts by federal courts to craft remedies for the violation of
new norms of international law would raise risks of adverse foreign
policy consequences, they should be undertaken, if at all, with
great caution. Cf. Tel-Oren v. Libyan Arab Republic, 233 U.S.
App. D.C. 384, 726 F.2d 774, 813 (CADC 1984) (Bork, J.,
concurring) (expressing doubt that § 1350 should be read to require
“our courts [to] sit in judgment of the conduct of foreign officials
in their own countries with respect to their own citizens”).

The fifth reason is particularly important in light of the first
four. We have no congressional mandate to seek out and define
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new and debatable violations of the law of nations, and modern
indications of congressional understanding of the judicial role in
the field have not affirmatively encouraged greater judicial
creativity. It is true that a clear mandate appears in the Torture
Victim Protection Act of 1991, 106 Stat 73, providing authority
that “establish[es] an unambiguous and modern basis for” federal
claims of torture and extrajudicial killing, H.R. Rep. No. 102-
367, pt. 1, p 3 (1991). But that affirmative authority is confined
to specific subject matter, and although the legislative history
includes the remark that § 1350 should “remain intact to permit
suits based on other norms that already exist or may ripen in the
future into rules of customary international law,” id., at 4, Congress
as a body has done nothing to promote such suits. Several times,
indeed, the Senate has expressly declined to give the federal courts
the task of interpreting and applying international human rights
law, as when its ratification of the International Covenant on
Civil and Political Rights declared that the substantive provisions

of the document were not self-executing. 138 Cong. Rec. 8071
(1992).

B

... These reasons argue for great caution in adapting the law
of nations to private rights. . .. All Members of the Court agree
that § 1350 is only jurisdictional. We also agree, or at least Justice
Scalia does not dispute, post,at ____, 159 L.Ed.2d, at 758,
761, that the jurisdiction was originally understood to be available
to enforce a small number of international norms that a federal
court could properly recognize as within the common law enforce-
able without further statutory authority. Justice Scalia concludes,
however, that two subsequent developments should be under-
stood to preclude federal courts from recognizing any further
international norms as judicially enforceable today, absent further
congressional action. As described before, we now tend to under-
stand common law not as a discoverable reflection of universal
reason but, in a positivistic way, as a product of human choice.
And we now adhere to a conception of limited judicial power first
expressed in reorienting federal diversity jurisdiction, see Erie R.
Co. v. Tompkins, 304 U.S. 64, 82 L.Ed. 1188, 58 S. Ct. 817 (1938),
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that federal courts have no authority to derive “general” common
law.

Whereas Justice Scalia sees these developments as sufficient
to close the door to further independent judicial recognition of
actionable international norms, other considerations persuade us
that the judicial power should be exercised on the understanding
that the door is still ajar subject to vigilant doorkeeping, and
thus open to a narrow class of international norms today. . . . For
two centuries we have affirmed that the domestic law of the
United States recognizes the law of nations....It would take
some explaining to say now that federal courts must avert their
gaze entirely from any international norm intended to protect
individuals.

We must still, however, derive a standard or set of standards
for assessing the particular claim Alvarez raises, and for this case
it suffices to look to the historical antecedents. Whatever the
ultimate criteria for accepting a cause of action subject to jurisdic-
tion under § 1350, we are persuaded that federal courts should
not recognize private claims under federal common law for
violations of any international law norm with less definite content
and acceptance among civilized nations than the historical para-
digms familiar when § 1350 was enacted. See, e.g., United States
v. Smith, 18 U.S. 153, 5 Wheat. 153, 163-180, 5 L.Ed. 57 (1820)
(illustrating the specificity with which the law of nations defined
piracy). This limit upon judicial recognition is generally consistent
with the reasoning of many of the courts and judges who faced
the issue before it reached this Court. See Filartiga, supra, at 890
(“[Flor purposes of civil liability, the torturer has become—Ilike
the pirate and slave trader before him—»bostis humani generis, an
enemy of all mankind”); Tel-Oren, supra, at 781 (Edwards, J.,
concurring) (suggesting that the “limits of section 1350’s reach”
be defined by “a handful of heinous actions—each of which viol-
ates definable, universal and obligatory norms”); see also In re
Estate of Marcos Human Rights Litigation, 25 F.3d 1467, 1475
(CA9 1994) (“Actionable violations of international law must be
of a norm that is specific, universal, and obligatory”). And the
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determination whether a norm is sufficiently definite to support a
cause of action®” should (and, indeed, inevitably must) involve an
element of judgment about the practical consequences of making
that cause available to litigants in the federal courts.?!

20 A related consideration is whether international law extends the

scope of liability for a violation of a given norm to the perpetrator being
sued, if the defendant is a private actor such as a corporation or individual.
Compare Tel-Oren v. Libyan Arab Republic, 233 U.S. App. D.C. 384, 726
F.2d 774, 791-795 (CADC 1984) (Edwards, ]., concurring) (insufficient
consensus in 1984 that torture by private actors violates international law),
with Kadic v. Karadzic, 70 F.3d 232, 239-241 (CA2 1995) (sufficient con-
sensus in 1995 that genocide by private actors violates international law).

2 This requirement of clear definition is not meant to be the only
principle limiting the availability of relief in the federal courts for violations
of customary international law, though it disposes of this case. For example,
the European Commission argues as amicus curiae that basic principles of
international law require that before asserting a claim in a foreign forum,
the claimant must have exhausted any remedies available in the domestic
legal system, and perhaps in other fora such as international claims tribunals.
See Brief for European Commission as Amicus Curiae 24, n.54 (citing
I. Brownlie, Principles of Public International Law 472-481 (6th ed. 2003));
cf. Torture Victim Protection Act of 1991, § 2(b), 106 Stat 73 (exhaustion
requirement). We would certainly consider this requirement in an appropriate
case.

Another possible limitation that we need not apply here is a policy of
case-specific deference to the political branches. For example, there are now
pending in federal district court several class actions seeking damages from
various corporations alleged to have participated in, or abetted, the regime
of apartheid that formerly controlled South Africa. See In re South African
Apartheid Litigation, 238 F. Supp. 2d 1379 (JPML 2002) (granting a motion
to transfer the cases to the Southern District of New York). The Government
of South Africa has said that these cases interfere with the policy embodied
by its Truth and Reconciliation Commission, which “deliberately avoided a
‘victors’ justice’ approach to the crimes of apartheid and chose instead one
based on confession and absolution, informed by the principles of recon-
ciliation, reconstruction, reparation and goodwill.” Declaration of Penuell
Mpapa Maduna, Minister of Justice and Constitutional Development, Repub-
lic of South Africa, reprinted in App. to Brief for Government of Common-
wealth of Australia et al. as Amici Curiae 7a, P 3.2.1 (emphasis deleted).
The United States has agreed. See Letter of William H. Taft IV, Legal Adviser,
Dept. of State, to Shannen W. Coffin, Deputy Asst. Atty. Gen., Oct. 27,
2003, reprinted in id., at 2a. In such cases, there is a strong argument that
federal courts should give serious weight to the Executive Branch’s view of
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Thus, Alvarez’s detention claim must be gauged against the
current state of international law, looking to those sources we
have long, albeit cautiously, recognized.

* %

... [It is useful to examine Alvarez’s complaint in greater detail.
As he presently argues it, the claim does not rest on the cross-
border feature of his abduction. . .. [His position now is that]| his
arrest was arbitrary and as such forbidden by international law
not because it infringed the prerogatives of Mexico, but because
no applicable law authorized it.

Alvarez thus invokes a general prohibition of “arbitrary”
detention defined as officially sanctioned action exceeding positive
authorization to detain under the domestic law of some govern-
ment, regardless of the circumstances. Whether or not this is an
accurate reading of the Covenant [of Civil and Political Rights],
Alvarez cites little authority that a rule so broad has the status of
a binding customary norm today. He certainly cites nothing to
justify the federal courts in taking his broad rule as the predicate
for a federal lawsuit, for its implications would be breathtaking.
His rule would support a cause of action in federal court for any
arrest, anywhere in the world, unauthorized by the law of the
jurisdiction in which it took place, and would create a cause of
action for any seizure of an alien in violation of the Fourth
Amendment, supplanting the actions under Rev Stat § 1979, 42
U.S.C. § 1983 [42 USCS § 1983] and Bivens v. Six Unknown Fed.
Narcotics Agents, 403 U.S. 388, 29 L.Ed.2d 619, 91 S. Ct. 1999
(1971), that now provide damages remedies for such violations. It
would create an action in federal court for arrests by state officers
who simply exceed their authority; and for the violation of any
limit that the law of any country might place on the authority of
its own officers to arrest. And all of this assumes that Alvarez

the case’s impact on foreign policy. Cf. Republic of Aus. v. Altmann, 541
US._ ,_ ,159 L.Ed.2d 1, 124 S. Ct. 2240 (2004) (slip op., at 23-24)
(discussing the State Department’s use of statements of interest in cases
involving the Foreign Sovereign Immunities Act of 1976, 28 U.S.C. § 1602
et seq.)
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could establish that Sosa was acting on behalf of a government
when he made the arrest, for otherwise he would need a rule
broader still.

Alvarez’s failure to marshal support for his proposed rule is
underscored by the Restatement (Third) of Foreign Relations
Law of the United States (1987), which says in its discussion of
customary international human rights law that a “state violates
international law if, as a matter of state policy, it practices,
encourages, or condones . . . prolonged arbitrary detention.” Id.,
§ 702. Although the Restatement does not explain its requirements
of a “state policy” and of “prolonged” detention, the implica-
tion is clear. Any credible invocation of a principle against arbit-
rary detention that the civilized world accepts as binding customary
international law requires a factual basis beyond relatively brief
detention in excess of authority. Even the Restatement’s limits are
only the beginning of the enquiry, because although it is easy to
say that some policies of prolonged arbitrary detentions are so
bad that those who enforce them become enemies of the human
race, it may be harder to say which policies cross that line with
the certainty afforded by Blackstone’s three common law offenses.
In any event, the label would never fit the reckless policeman who
botches his warrant, even though that same officer might pay
damages under municipal law. E.g., Grob v. Ramirez, 540 U.S.
551, 157 L.Ed.2d 1068, 124 S. Ct. 1284 (2004).

Whatever may be said for the broad principle Alvarez advances,
in the present, imperfect world, it expresses an aspiration that
exceeds any binding customary rule having the specificity we
require.” Creating a private cause of action to further that
aspiration would go beyond any residual common law discretion

» It is not that violations of a rule logically foreclose the existence of

that rule as international law. Cf. Filartiga v. Pena-Irala, 630 F.2d 876, 884,
n.15 (CA2 1980) (“The fact that the prohibition of torture is often honored
in the breach does not diminish its binding effect as a norm of international
law”). Nevertheless, that a rule as stated is as far from full realization as the
one Alvarez urges is evidence against its status as binding law; and an even
clearer point against the creation by judges of a private cause of action to
enforce the aspiration behind the rule claimed.
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we think it appropriate to exercise. It is enough to hold that a
single illegal detention of less than a day, followed by the transfer
of custody to lawful authorities and a prompt arraignment, violates
no norm of customary international law so well defined as to
support the creation of a federal remedy.

(2) Cases decided subsequent to Sosa

Several of the lower court cases considered or reconsidered
during 2004 in light of the Sosa decision are discussed below.
In each of these cases the courts referred to the relevant
statute as the ATCA rather than the ATS. To avoid confusion,
the editorial commentary will refer to the statute as the ATS/
ATCA.

(i) South African Apartheid Litigation

On November 29, 2004, the U.S. District Court for the
Southern District of New York dismissed consolidated class
action claims against a number of multinational corpora-
tions that did business during the apartheid regime in South
Africa. South African Apartheid Litigation, 346 F. Supp. 2d 538
(S.D.N.Y. 2004). The court concluded, based on the analysis
in Sosa, that “[blecause the Court finds that the various
Complaints do not sufficiently allege that defendants violated
international law, this Court lacks subject matter jurisdiction
under the ATCA.”

In this case, three groups of plaintiffs sought equitable,
injunctive, and monetary relief that included “restitution and
disgorgement of all monies that can be linked to aiding,
conspiring with, or benefiting from apartheid South Africa”
and compensatory and punitive damages. As described by
the court, allegations from the various complaints, included
the following:

While defendants were benefiting from apartheid policies
which provided them with cheap labor, cheap power,
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and high levels of government services to white areas,
see 6 Report of the Reparation and Rehabilitation
Committee at 140—41; .. ., the United Nations was act-
ively engaged in passing resolutions which urged the
South African government to dismantle its policy of
apartheid. . .. The General Assembly deemed apartheid
“a crime against humanity,” G.A. Res. 3068, U.N. GAOR,
28th Sess., Supp. No. 21, at 75, U.N. Doc. A/9030 (1974),
and the Security Council declared that “all States shall
cease forthwith any provision to South Africa of arms
and related materiel of all types,” S.C. Res. 418, U.N.
SCOR, 32d Sess., U.N. Doc. S/INF/33 (1977). Following
these international rebukes of apartheid, many defendants
publicly withdrew from South Africa while maintaining
profitable entities within the nation that continued to
provide goods and services that assisted the regime. . . .

Excerpts below provide the court’s analysis of the ATS/
ATCA claims (most footnotes and references to pleadings
filed in the case omitted). See also Digest 2003 at 387—90 for
the U.S. Statement of Interest filed in the case at the request
of the court and referred to here and in Sosa, supra.

Plaintiffs have alleged a veritable cornucopia of international law
violations, including forced labor, genocide, torture, sexual assault,
unlawful detention, extrajudicial killings, war crimes, and racial
discrimination. Plaintiffs link defendants to these alleged inter-
national law violations in three ways. Plaintiffs contend that
defendants engaged in state action by acting under color of law in
perpetrating these international law violations, that defendants
aided and abetted the apartheid regime in the commission of these
violations, and that defendants’ business activities alone are
sufficient to make out an international law violation.

Although it is clear that the actions of the apartheid regime
were repugnant, and that the decisions of the defendants to do
business with that regime may have been morally suspect or
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“embarrassing,” it is this Court’s job to apply the law and not
some normative or moral ideal. ... Given the Court’s ruling in
Sosa, as well as the Second Circuit’s decision in Flores [ v. Southern
Peru Copper Corp., 343 F.3d 140 (2d Cir. 2003)], it is clear that
none of the theories pleaded by plaintiffs support jurisdiction under
the ATCA.

1. State Action

First, it is plain from relevant Second Circuit authority that
plaintiffs have not pleaded facts that would allow this Court to
find that defendants engaged in state action by acting under color
of law in perpetrating the complained-of acts. . . .

Here, plaintiffs do not allege actions by the defendants that
elevate them to the status of state actors in the commission of
torture, genocide, killings, and other serious crimes. At most, by
engaging in business with the South African regime, defendants
benefitted from the unlawful state action of the apartheid
government.

Plaintiffs make much of Judge Wood’s decision in Wiwa v.
Royal Dutch Petroleum Co., 2002 U.S. Dist. LEXIS 3293, No. 96
Civ. 8386, 2002 WL 319887 (S.D.N.Y. Feb. 28, 2002). In Wiwa,
plaintiffs alleged that defendants actively cooperated with Nigerian
officials in the suppression of a group that was in opposition to
the defendants’ activities in the region. Id. 2002 U.S. Dist. LEXIS
3293, at *13. Defendants made payments to the military, con-
tracted to purchase weapons for the military, coordinated raids
on the group, and paid the military to violently respond to
opposition. Id.

These activities are not present here. At most, plaintiffs allege
that defendants followed the National Key Points Act and made
the necessary preparations to defend their premises from uprisings.
This activity alone does not constitute joint action with the
apartheid regime to commit the slew of international law violations
that are complained of. ... Defendants engaged in no behavior
which, because of its connection with the apartheid regime, “may
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be fairly treated as that of the State itself.” Abdullabi v. Pfizer,
Inc., 2002 U.S. Dist. LEXIS 17436, No. 01 Civ. 8118, 2002 WL
31082956, at *5 (S.D.N.Y. Sept. 17, 2002) (quoting Blum uv.
Yaretsky, 457 U.S. 991, 1004, 73 L.Ed.2d 534, 102 S. Ct. 2777
(1982)). Because this Court does not find state action, it need not
consider whether the actions of the apartheid regime violated the
law of nations so as to support jurisdiction under the ATCA.

2. Aiding and Abetting and Doing Business in South Africa

Because defendants did not engage in state action, plaintiffs
will need to show that either aiding and abetting international law
violations or doing business in apartheid South Africa are violations
of the law of nations that are “accepted by the civilized world and
defined with a specificity comparable to the features of the 18th-
century paradigms” such as piracy and crimes against ambassadors.
Sosa, 124 S. Ct. at 2761-62.

Plaintiffs here point to little that would lead this Court to
conclude that aiding and abetting international law violations is
itself an international law violation that is universally accepted as
a legal obligation. Plaintiffs point to the International Criminal
Tribunals for the former Yugoslavia, ICTY STAT. art. 7(1), and
Rwanda, ICTR STAT. art 6(1), respectively, the Nuremberg trials,
the International Convention on the Suppression and Punishment
of the Crime of Apartheid (“Apartheid Convention”), Novem-
ber 30, 1973, art. I, 1015 U.N.T.S. 243, 245, and this Court’s
ruling in Presbyterian Church of Sudan v. Talisman Energy, Inc.,
244 F. Supp. 2d 289 (S.D.N.Y. 2003). None of these sources
establishes a clearly-defined norm for ATCA purposes.

The International Criminal Tribunals and rulings pursuant
thereto, besides dealing with criminal and not civil matters, are
not binding sources of international law. See Flores, 343 F.3d at
169-70. The same applies for the Nuremberg trials. The Apartheid
Convention, which similarly dealt with the criminal repercussions
for aiding apartheid, was not ratified by a number of major world
powers, including the United States, Great Britain, Germany,

DOUC06 357 $ 9/29/06, 9:25 AM



HEEERNT T T 1] o H B 5 HEHEN

358 DiGesT OoF UNITED STATES PRACTICE IN INTERNATIONAL LAw

France, Canada, and Japan. See Participants to International
Convention on the Suppression and Punishment of the Crime of
Apartheid reprinted in Appendix of Declarations and Cited Public
Materials to the Memorandum of Law in Support of Defendants’
Joint Motion to Dismiss at A357. Without the backing of so many
major world powers, the Apartheid Convention is not binding
international law. See Flores, 343 F.3d at 163 n.33.

Finally, this Court declines the invitation to follow the lead of
Presbyterian Church in finding that aider and abettor liability is
recognized under the ATCA. This is especially true since the
applicability of that concept in a civil context is dubious at best.

... Although the ATCA points to international law for the
causes of action over which it grants jurisdiction, the ATCA
presently does not provide for aider and abettor liability, and this
Court will not write it into the statute. In refusing to do so, this
Court finds this approach to be heedful of the admonition in Sosa
that Congress should be deferred to with respect to innovative
interpretations of that statute.

This conclusion is strengthened by the policies behind Central
Bank |of Denver v. First Interstate Bank of Denver, 511 U.S. 164
(1994)] and is in accord with the framework announced by Sosa.
To allow for expanded liability, without congressional mandate,
in an area that is so ripe for non-meritorious and blunderbuss
suits would be an abdication of this Court’s duty to engage in
“vigilant doorkeeping.” Sosa, 124 S. Ct. at 2764. . ..

This Court is also mindful of the collateral consequences and
possible foreign relations repercussions that would result from
allowing courts in this country to hear civil suits for the aiding
and abetting of violations of international norms across the globe.
To do so would not be consistent with the “restrained conception”
of new international law violations that the Supreme Court has
mandated for the lower federal courts.

The final possible basis upon which to ground ATCA jurisdic-
tion here is the theory that defendants violated the law of nations
by doing business in apartheid South Africa. . ..
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Although treaties that set forth definite rules and enjoy over-
whelming acceptance and adherence are valid sources of inter-
national norms for ATCA purposes . .., the treaties relied on by
plaintiffs suffer from a number of defects that preclude findings
that any one of them provide applicable customary international
law.

Although the Genocide Convention and the Convention
Against Torture...may apply to the acts undertaken by the
apartheid regime itself, they nonetheless do not describe the actions
undertaken by defendants here. While both punish complicity in
engaging in such acts, both conventions are criminal in nature,
and neither is self-executing . . . It follows that no liability based
upon any alleged violation of these norms can form an adequate
predicate for jurisdiction under the ATCA.

... [As to the ICCPR], although these provisions may apply
to the apartheid regime, they do not apply to the actions of
defendants.

The other authorities relied on by plaintiffs simply do not
create binding international law [including the Apartheid Con-
vention, the UN Charter, the Declaration of Human Rights, and
General Assembly resolutions].

=

Moreover, as Sosa points out, this Court must be aware of the
collateral consequences that would result from finding a new
international law violation that would support ATCA jurisdiction.
In this case, those consequences are not only far-reaching but
would raise the prospect of serious impediments to the flow of
international commerce. Indeed, the South African government
has indicated that it does not support this litigation and that it
believes that allowing this action to proceed would preempt the
ability of the government to handle domestic matters and would
discourage needed investment in the South African economy. See
Declaration of Minister Penuell Mpapa Maduna, dated July 11,
2003 at PP10, 12. Similarly, the United States government has
expressed its belief that the adjudication of this suit would cause
tension between the United States and South Africa and would
serve to hamper the policy of encouraging positive change in
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developing countries via economic investment. See Statement of
Interest of the United States, dated October 30, 2003. As the Sosa
Court made clear, these opinions as to the foreign relations
consequences of this action certainly deserve great weight. See Sosa,
124 S. Ct. at 2766 n.21 (mentioning this case specifically and
stating that “in such cases, there is a strong argument that federal
courts should give serious weight to the Executive Branch’s view
of the case’s impact on foreign policy”).

Finally, far from there being a congressional mandate to find a
cause of action here, history indicates that Congress, consistent
with most other world powers, supported and encouraged business
investment in apartheid South Africa. The Comprehensive Anti-
Apartheid Act of 1986, 100 Stat. 1086, placed a minimal amount
of restrictions on business activities with South Africa. This policy
of constructive engagement was similar to the policies of many of
the world powers at the time. . .. See Statement of Interest of the
United States, dated October 30, 2003. Therefore, under the
framework set forth by the Court in Sosa, this Court finds that
doing business in apartheid South Africa is not a violation of
international law that would support jurisdiction in federal court
under the ATCA.

Therefore, this Court finds that there is no subject matter
jurisdiction under the ATCA, and thus all claims thereunder,
including those for human rights violations, crimes against
humanity, unfair labor practices, and all other premised under
international law, must be dismissed. Because this Court finds no
cause of action under international law, plaintiffs have failed to
state claims upon which to ground jurisdiction under 28 U.S.C.
§§ 1331 and 1332.

Certain American citizen plaintiffs, referred to as the
Digwamaje plaintiffs, had also raised claims in Apartheid
under the Torture Victim Protection Act. The court dismissed
those claims as well, explaining:
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Here, defendants did not engage in torture or extrajudicial
killings. Because this is abundantly clear, Digwamaje
plaintiffs rely on the concept of aider and abettor liability
to make the necessary connection between defendants
and the prohibited conduct. ... Here, defendants were
not acting under color of law. ... [S]ince a prerequisite
to TVPA liability is that the individual be acting under
color of law, this Court finds that creating aider and
abettor liability for private actors not acting under color
of law would be inconsistent with the statute and pre-
cluded by Central Bank [of Denver v. First Interstate Bank
of Denver, 511 U.S. 164 (1994)].

The court also dismissed claims under the Racketeer
Influenced and Corrupt Organizations Act.

(ii) Jama v. INS

Jama v. INS, 343 F. Supp. 2d 338 (D.N.]. 2004), involved
claims alleging “subhuman conditions” in a detention facility
maintained by the U.S. Immigration and Naturalization
Service (“INS”)(now the Bureau of U.S. Citizenship and
Immigration Services, Department of Homeland Security)
where the plaintiffs were held pending determination of their
asylum status. In this decision, among other things, the district
court revisited earlier rulings concerning claims brought under
the ATS/ATCA in light of Sosa. The court concluded that
“[n]one of the claims against the individual [detention facility
guards] can meet the rigorous Sosa requirements.” The court
denied motions for summary judgment by the company that
operated the detention facility and certain of its officials, how-
ever, finding that “[tlhe law of nations as evidenced in the
various conventions, treaties, declarations and other sources
cited by the Jama plaintiffs can be said to have reached
a consensus that the inhumane treatment of a huge number
of persons accused of no crime and held in confinement is
a violation of the law of nations.”
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(iii) Doe v. Saravia

In Doe v. Saravia, 348 F. Supp. 2d 1112 (E.D. Cal. 2004), the
U.S. District Court for the Eastern District of California
entered a default judgment awarding $10 million in damages
against Alvaro Rafael Saravia. Saravia, a death squad officer,
was implicated in the assassination of Archbishop Romero
of El Salvador in 1980 during an extended period of civil
unrest including what the court described as “steadily in-
creasing human rights abuses [by El Salvadoran military,
security forces, and paramilitary groups] against poor civilians
and members of the church.” The court concluded that “the
facts pleaded in the Complaint establish Plaintiff’s claims of
extrajudicial killing in violation of the TVPA and extrajudicial
killing and crimes against humanity in violation of the ATCA.”
Saravia's role “in coordinating and planning the assassina-
tion” was sufficient to establish liability against him under
both statutes “as a direct participant, conspirator, accomplice,
and aider and abettor.”

The court found that the plaintiff had met the further
requirements for liability under the TVPA by establishing that
Saravia “acted under apparent authority and color of law of
the Salvadoran government” and that “no legal remedy was
or is available in El Salvador for a civil suit against Saravia,
in part due to the Salvadoran amnesty law.”

Turning to the ATS/ATCA, the court found first that
“[a]lthough the ATCA does not provide a definition of
extrajudicial killing, under international law, extrajudicial
killing is a norm that is ‘specific, universal, and obligatory’
[and thus] meets the requirements of Sosa to be recognized
under federal law.” Furthermore, “[tlhe prohibition against
crimes against humanity constitutes such a specific, universal
and obligatory norm.” As to Saravia’s actions, the court
concluded:

Saravia knew that he was involved in an operation to
commit the murder of one of the most important civilians
in El Salvador, its revered Archbishop. Given that this
particular act took place within the context of other
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widespread and systematic attacks against the civilian
population by state security forces and state-sponsored
death squads, the assassination of Romero meets the
four criteria for establishing it as a crime against
humanity.

See also 7.c. below concerning the equitable tolling of
the statue of limitations in the case.

(iv) Doe v. Liu Qi

Plaintiffs in Doe v. Liu Qi, 349 F. Supp. 2d 1258 (N.D. Cal.
2004), brought claims under the TVPA and ATS/ATCA based
on human rights abuses allegedly perpetrated by local
government officials of the People’s Republic of China against
adherents to the Falun Gong (“FLG”) movement. The district
court adopted a magistrate’s report and recommendation
granting in part plaintiff's motion for summary judgment on
certain of the claims involving torture, cruel, inhuman or
degrading treatment, and arbitrary detention. See 6.b.2 below
for discussion of the applicability of the act of state doctrine
to the case.

The magistrate found that the complaints of torture were
directed against PRC police and security forces, and were
thus “committed under color of authority” as required by
the TVPA. Furthermore, four of the plaintiffs had “sufficiently
alleged facts establishing the severe pain or suffering require-
ment for torture.” The plaintiffs had “all provided specific
descriptions of acts that exceed ‘garden variety’ excessive
force. They each have alleged facts showing sustained beat-
ings over a lengthy period. Some have alleged, in addition,
heinous methods of inflicting agony.”

As to claims under the ATS/ATCA the magistrate
concluded that claims by three plaintiffs based on “one day
of incarceration and interrogation during which they were
pushed, shoved, hit, and placed in a chokehold,” did not
constitute cruel, inhuman or degrading treatment as recog-
nized by existing authorities on international law. A claim of
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sexual abuse by one plaintiff, however, was found to
constitute such a claim under the statute. Turning to arbitrary
detention, the court found that many of the plaintiffs
had stated actionable claims because they had “suffered
prolonged detention without being charged and without an
opportunity to see family or obtain counsel [and were]
detained under cruel or torturous conditions.”

(v) Bancoult v. McNamara

On December 21, 2004, the U.S. District Court for the District
of Columbia dismissed claims against named U.S. current
and former government officials and the United States
related to the removal of persons indigenous to the Chagos
Archipelago to make way for the establishment of a U.S.
military facility in the Indian Ocean in the 1960s and 1970s.
Bancoult v. McNamara, 370 F. Supp. 2d 1 (D.D.C. 2004). The
plaintiffs brought claims under the ATS/ATCA for forced
relocation, torture, racial discrimination, cruel, inhuman,
and degrading treatment, genocide, intentional infliction of
emotional distress, negligence, and trespass. The court dis-
missed the claims based on the ATS/ATCA against the
United States on the ground that the suit raised nonjusticiable
political questions.

Following the Supreme Court decision in Sosa, the United
States had filed a supplemental memorandum, pursuant to
an order of the court dated October 19, 2004, addressing
Sosa’s impact on this litigation. See U.S. Defendants’
Response to Plaintiffs’ Supplemental Memorandum Address-
ing the Impact of the Supreme Court’s Decision in Sosa v.
Alvarez-Machain, filed November 9, 2004, available at
www.state.gov/s/l/c8183.htm. Among other things, the U.S.
submission noted that the Supreme Court had no occasion
in Sosa to “express itself concerning whether, or under what
circumstances, relief could be awarded under the ATS in an
action against the United States, let alone whether injunctive
or declaratory relief could be granted in such an action.”
(emphasis in the original). The U.S. submission continued:

DOUC06 364 $ 9/29/086, 9:25 AM



HEEERNT T T 1] £ H B 5 HEHEN

Human Rights 365

Moreover, nothing in the language or legislative history
of the ATS suggests that it was intended to apply in
suits against the United States. To the contrary, as to
claims for damages, the law of this Circuit—which the
Supreme Court did not disturb in Sosa—is clear that
the ATS does not itself waive the sovereign immunity of
the United States. . . .

The district court opinion did not address this issue.

(3) U.S. submission on effect of Sosa in pending case: Doe | v.
Unocal Corp.

On August 25, 2004, the United States responded to a request
by the U.S. Court of Appeals for the Ninth Circuit to file a
supplemental brief as amicus curiae addressing the effect of
the Supreme Court decision in Sosa in Doe | v. Unocal Corp.
See 110 F. Supp. 2d 1294 (C.D. Cal. 2000). Villagers from the
Tenasserim region of Myanmar (Burma) brought claims
against Unocal (a U.S. company) and others alleging liability
under the ATS for international human rights violations
perpetrated by the Myanmar military in furtherance of the
construction of an oil pipeline in the Yadana Field. In 2003
the Ninth Circuit had vacated a previous decision in the
case and granted a motion for rehearing en banc. For further
description of the case and excerpts from the U.S. brief amicus
curiae before the Ninth Circuit en banc, see Digest 2003 at
355—71.

Excerpts below from the U.S. supplemental brief amicus
curiae dispute in particular efforts by plaintiffs to develop a
cause of action for aiding and abetting under the ATS (most
footnotes have been omitted). The case was subsequently
settled.

...As we detail below, all of the cautionary admonitions
articulated by the Sosa Court apply with full force to the claims in
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this case, and should lead the Court to affirm the district court’s
dismissal of the aiding and abetting counts of the complaint.

A. The Court Should Be Very Hesitant To Apply Its Federal
Common Law Powers To Resolve A Claim Centering On The
Treatment of Foreign Nationals By Their Own Government.

Under the ATS, although the substantive norm to be applied is
drawn from international law or treaty, any cause of action
recognized by a federal court is one devised as a matter of federal
common law—i.e., the law of the United States. The question,
thus, becomes whether the challenged conduct should be subject
to a cause of action under—and thus governed by—U.S. law. In
this case, the aiding and abetting claim asserted against defendants
turns upon the abusive treatment of the Burmese people by their
military government. It would be extraordinary to give U.S. law
an extraterritorial effect to regulate conduct by a foreign country
vis-a-vis its own citizens in its own territory, and all the more so
for a federal court to do so as a matter of common law-making
power.

Even when construing a federal statute, there is a strong
presumption against projecting U.S. law to resolve disputes that
arise in foreign nations, especially disputes between such nations
and their own citizens. See EEOC v. Arabian Am. Oil Co., 499
U.S. 244, 248 (1991). This presumption “serves to protect against
unintended clashes between our laws and those of other nations
which could result in international discord.” Ibid.

Notably, the same strong presumption existed in the early
years of this nation, and, significantly, applied even to the federal
statute that defined and punished as a matter of U.S. law one of
the principal law of nations offenses—piracy. See United States v.
Palmer, 16 U.S. 610, 630-631 (1818). See also The Apollon, 22
U.S. (9 Wheat.) 362, 370 (1824) (“The laws of no nation can
justly extend beyond its own territories, except so far as its own
citizens.”); Rose v. Himely, 8 U.S. (4 Cranch) 241, 279 (1807)
(general statutory language should not be construed to apply to
the conduct of foreign citizens outside the United States). The
view of that time is reflected by Justice Story:
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No one [nation] has a right to sit in judgment generally
upon the actions of another; at least to the extent of
compelling its adherence to all the principles of justice
and humanity in its domestic concerns * * *. It would be
inconsistent with the equality and sovereignty of nations,
which admit no common superior. No nation has ever yet
pretended to be the custos morum of the whole world,;
and though abstractedly a particular regulation may violate
the law of nations, it may sometimes, in the case of nations,
be a wrong without a remedy.

United States v. La Eugenie, 26 F. Cas. 832, 847 (D. Mass. 1822)
(emphasis added).

While the Supreme Court in Sosa concluded that Congress,
through the ATS, intended the federal courts to have a limited
federal common law power to adjudicate well established and
defined international law claims such as piracy and attacks on
ambassadors, as noted above, the Court expressly questioned
whether this federal common law power could properly be
employed “at all” in regard to disputes between a foreign nation
and its own citizens. Sosa, 124 S. Ct. at 2763. Indeed, it is difficult to
imagine that the drafters of the ATS intended to grant the newly
created federal courts the unchecked power to apply their federal
common law powers to decide extraterritorial disputes regarding
a foreign nation’s treatment of its own citizens. Nothing in the ATS,
or in its contemporary history, suggests that Congress intended it
to apply to conduct in foreign lands. To the contrary, the ambassador
assaults that preceded and motivated the enactment of the ATS
involved purely domestic conduct. See id. at 2756-2657.

Moreover, “those who drafted the Constitution and the
Judiciary Act of 1789 wanted to open federal courts to aliens for
the purpose of avoiding, not provoking, conflicts with other
nations.” Tel-Oren, 726 F.2d at 812 (Bork, J., concurring). The
point of the ATS and the Constitution’s Law of Nations Clause
was to ensure that the National Government would be able to
afford a forum for punishment or redress of violations for which
the nation offended by conduct against it or its nationals might
hold the United States accountable. A foreign government’s
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treatment of its own nationals is a matter entirely distinct and
removed from these types of concerns.

Against this backdrop, reinforced by caution mandated by
the Supreme Court in Sosa, courts should be very hesitant ever to
apply their federal common law powers to resolve a claim, such as
the one here, centering on the mistreatment of foreign nationals
by their own government.

B. The Significant Policy Decision To Impose Aiding And Abetting
Liability For ATS Claims Should Be Made By Congress, Not
The Courts

As the Supreme Court has held, the creation of civil aiding
and abetting liability is a legislative act that the courts should not
undertake without a conclusion that Congress so intended, and
there is no indication in either the language or history of the ATS
that Congress intended such a vast expansion of suits in this
sensitive foreign policy area.

The ATS speaks to a “civil action by an alien for a tort only,
committed in violation of the law of nations.” 28 U.S.C. § 1350.
An aiding and abetting claim is not brought against a party charged
as having “committed” a tort in violation of the law of nations.
Rather, allowing aiding and abetting liability for ATS common
law claims would extend liability not only to violators of
international norms, but also against all those who allegedly gave
aid and assistance to the tortfeasor. The ATS simply does not by
its terms suggest such third-party liability.

* * * &

The Sosa Court cautioned that federal courts should be wary
of “exercising innovative authority over substantive law” without
“legislative guidance.” Sosa, 124 S. Ct. at 2762. The Court
also warned against assuming a legislative function in “crafting
remedies” where resolution of the legal issue could adversely
implicate foreign policy and foreign relations. Id. at 2763. The
caution mandated by Sosa in deciding whether to recognize and
enforce an international law norm under the ATS, when coupled
with the teaching of Central Bank of Denver |v. First Interstate
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Bank, 511 U.S. 164 (1994)], that the decision of whether to adopt
aiding and abetting liability for a civil claim is typically a legislative
policy judgment, lead to the unmistakable conclusion that aiding
and abetting liability should not be recognized under the ATS,
absent further congressional action. Ultimately, the questions of
whether and, if so, how to expand the reach of civil liability under
international law beyond the tortfeasor would present difficult
policy and foreign relations considerations that should be deter-
mined by Congress, not the courts.

C. Practical Consequences Counsel Against The Adoption Of
Aiding And Abetting Liability Under The ATS.

Under Sosa, a court deciding whether to adopt a rule extending
aiding and abetting liability under the ATS must also consider the
potential practical consequences, including the foreign policy effects
of such a ruling. See 124 S. Ct. at 2766 (“the determination whether
a norm is sufficiently definite to support a cause of action should
(and, indeed, inevitably must) involve an element of judgment
about the practical consequences of making that cause available
to litigants in the federal courts”); id. at 2766 n.21 (in discussing
other possible limiting principles, the Court stated, “there is a
strong argument that federal courts should give serious weight
to the Executive Branch’s view of the case’s impact on foreign
policy”). Those consequences strongly counsel against the creation
of aiding and abetting liability for ATS claims.

1. One of the “practical consequences” of embracing “aiding
and abetting” liability for ATS claims would be to create uncer-
tainty that could interfere with the ability of the U.S. government
to employ the full range of foreign policy options when interacting
with regimes with oppressive human rights practices. One of these
options is to promote active economic engagement as a method of
encouraging reform and gaining leverage. Judicial development of
aiding and abetting liability under the ATS for aiding oppressive
regimes would generate significant uncertainty concerning private
liability that could deter many businesses from such economic
engagement because of fear of potential liability. Even when
companies are not party to or directly responsible for the abuses
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of an oppressive regime, they would likely become targets of ATS
aiding and abetting suits, and the fact-specific nature of an aiding
and abetting inquiry would expose them to protracted and un-
certain proceedings in U.S. courts. Cf. Central Bank of Denver,
511 U.S. at 188-189.

While the United States has no current policy of promoting
investment in Burma, the complexity and sensitivity of policy
decisions about Burma illustrate why the courts should not embark
on a new category of ATS liability that could constrain policy
options for the future. As the Supreme Court recognized in Crosby
v. National Foreign Trade Council, 530 U.S. 363, 374 (2000),
Congress, when enacting sanctions against Burma, “clearly
intended the federal Act to provide the President with flexible
and effective authority over economic sanctions against Burma.
Although Congress immediately put in place a set of initial
sanctions * * *_ it authorized the President to terminate any and
all of those measures upon determining and certifying that there had
been progress in human rights and democracy in Burma * * *
And, most significantly, Congress empowered the President ‘to
waive, temporarily or permanently, any sanction [under the federal
Act] * * * if he determines and certifies to Congress that the
application of such sanction would be contrary to the national
security interests of the United States.””

Importantly, the adoption of an aiding and abetting rule for
ATS cases would not be limited to the case of Burma, but
potentially could affect policy options for the United States around
the world. Hence, this Court must look to the “practical con-
sequences” beyond its application to the facts of this case. Adopting
aiding and abetting liability under the ATS would, in essence, be
depriving the Executive of an important tactic of diplomacy and
available tools for the political branches in attempting to induce
improvements in foreign human rights practices. The selection of
the appropriate tools, and the proper balance between rewards
and sanctions, requires policymaking judgment properly left
to the federal political branches. See Crosby, 530 U.S. at
375-385.
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The Supreme Court’s admonitions in Sosa counsel that such a
significant judicial infringement upon the Executive’s foreign policy
powers should be in accord with the constitutional commitment
of “the entire control of international relations” to the political
branches. Fong Yue Ting v. United States, 149 U.S. 698, 705
(1893). See also United States v. Curtiss-Wright Export Corp.,
299 U.S. 304, 319, 320 (1936); American Ins. Ass’n v. Garamendi,
123 S. Ct. 2374, 2386 (2003).

2. Another important practical consideration is that allowing
for the proliferation of ATS suits, by adopting an aiding and
abetting liability standard, would inevitably lead to greater
diplomatic friction. Adopting aiding and abetting liability under
the ATS would trigger a wide range of ATS actions where plaintiffs
seek to challenge the conduct of foreign nations—conduct that
would otherwise be immune from suit under the Foreign Sovereign
Immunities Act (“FSIA”). Aiding and abetting liability would afford
plaintiffs the ability to, in effect, challenge the foreign government’s
conduct by asserting claims against those alleged to have aided
and abetted the government.

Experience has shown that aiding and abetting ATS suits often
trigger foreign government protests, both from the nations where
the alleged abuses occurred, and, in cases against foreign cor-
porations, from the nations where the corporations are based or
incorporated (and therefore regulated). This can and already
has led to a lack of cooperation on important foreign policy
objectives.

3. Aiding and abetting liability can also have a deterrent effect
on the free flow of trade and investment more generally, because
of the uncertainty it creates for those operating in countries where
abuses might occur. . ..

Thus, serious foreign policy and other consequences relating
to U.S. national interests strongly counsel against the judicial
common law adoption of a rule extending civil aiding and abetting
liability to ATS claims.

D. Aiding And Abetting Liability Does Not In Any Event Satisfy

Sosa’s Threshold Requirements That An International Law Norm
Be Both Firmly Established And Well Defined.
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Under Sosa, whatever other considerations are relevant in deter-
mining whether an international law norm should be recognized
and enforced as part of an ATS federal common law cause of action,
a necessary requirement is that the international law principle must
be both sufficiently established and well defined. The Court did not
provide any definitive methodology for assessing when international
law norms meet these standards. The Court explained, however,
that the principle must be both “accepted by the civilized world”
and “defined with a specificity,” and in both respects the norms must
be “comparable to the features of the 18th-century paradigms”—
i.e., violation of safe conducts, infringement of the rights of ambas-
sadors, and piracy.” Sosa, 124 S. Ct. at 2761. Thus, in resolving
whether the necessary conditions are met, this Court should examine:
1) whether aiding and abetting liability is broadly, if not universally
accepted, by the international community in a manner comparable
to the “18th-century paradigms,” and 2) whether the principle, as ac-
cepted by the international community, is defined with “specificity.”

The application of those inquiries to aiding and abetting
liability demonstrates that a court should not exercise its common
law powers to adopt such liability for ATS claims.

1. a. The charters of the modern international criminal tribunals
embrace the concept of criminal aiding and abetting liability. See
Nuremberg International Military Tribunal Control Council Order
No. 10; Statute of the International Criminal Tribunal for the
Former Yugoslavia (1993, updated 2004) (“ICTY Statute”), art.
7(1); Statute of the International Criminal Tribunal for Rwanda
(1994) (“ICTR Statute”), art. 6(1); Rome Statute of the International
Criminal Court (1998). Aiding and abetting liability has also been
adopted by the United States when defining acts of international
terrorism subject to prosecution before military commissions.’

b. Although there is a substantial international consensus on
the general concept of extending aiding and abetting criminal
liability to offenses punishable by international tribunals, this fact
does not translate to an established principle of extending criminal

°  Military Commission Instruction No. 2, Art. 6(C)(1) (April 30, 2003)
(available at wiww.defenselink.mil/news/May2003/d20030430milcominstno?.

pdf).
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aiding and abetting liability concepts to the civil context. As
discussed above, there is no “general presumption” that criminal
aiding and abetting liability should be read to extend aiding and
abetting liability to the civil context. Rather, the general pre-
sumption under our domestic law is that such an extension requires
an independent legislative policy choice. Central Bank of Denver,
511 U.S. at 182.

Moreover, the decision to charge a person before an inter-
national criminal tribunal is a grave matter requiring careful
exercise of prosecutorial judgment. As noted earlier, that prosecu-
torial judgment serves as a substantial check on the application
of the criminal aiding and abetting standard.'® Opening the doors to
civil aiding and abetting claims in U.S. courts through the ATS could
not be more different. Any aggrieved alien, anywhere in the world,
could potentially bring such an ATS civil suit in the United States
and claim that a private party aided or abetted abuses committed
abroad. Such a “vast expansion” of civil liability by adoption of
an aiding and abetting rule, Central Bank of Denver, 511 U.S. at
183, is not authorized by any international law document or
international tribunal decision.

Under Sosa, before creating aiding and abetting liability for
civil ATS claims, a court should examine whether there is an
international consensus that criminal aiding and abetting liability
should necessarily translate into a right to sue the aider/abettor
for money damages. Given Central Bank of Denver’s statement
that the extension of criminal aiding and abetting concepts to the
civil context is “at best uncertain,” 511 U.S. at 181, it is not
possible to make that claim.

2. Even if the general concept of aiding and abetting liability
were deemed sufficiently established under international law to

19 One of the reasons the United States refused to join the Rome Statute

is the lack of sufficient checks on prosecutorial discretion. See American
Foreign Policy and the International Criminal Court, Marc Grossman, Under
Secretary for Political Affairs, Remarks to the Center for Strategic and
International studies, Washington, DC, May 6, 2002 (wwuw.state.gov/p/
9949pf.him). . . .
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satisfy the first Sosa threshold limitation, there remains the second
threshold question of whether the principle, as accepted by the
international community, is defined with “specificity.” In Sosa,
the Court found that the claim of arbitrary detention, previously
deemed by this Court to have achieved universal acceptance, had
not achieved the status of a well-defined and broadly embraced
international law principle such that it could [be] enforced under
the ATS. The Supreme Court explained that any consensus
concerning this norm was “at a high level of generality.” Sosa,
124 S. Ct. at 2768 n.27. The same is true here. A survey of the
available international law materials confirms that the general
principle of aiding and abetting liability for international law
violations has not achieved a universally recognized specific
definition. There is simply no established international law standard
as to civil aiding and abetting, and even as to a criminal law
standard, there is no one universally accepted, well-defined
standard established by the international community.

a. The post-WWII Nuremberg tribunals did not establish a
specific, well-defined aiding and abetting standard. Article 6 of the
Charter of the International Military Tribunal at Nuremberg did
not address aiding and abetting liability. Two defendants, Fritz
Sauckel and Albert Speer, who had principal responsibility for the
Nazi forced labor policy, were found guilty of war crimes and
crimes against humanity, but not for Crimes against peace because
of their lack of personal participation in planning a “war of
aggression.”

The Nuremberg International Military Tribunal gave way to
subsequent proceedings under Control Council Order No. 10,
which provided the legal basis for the four major World War II
allies to prosecute war crimes. This provided that a person “is
deemed to have committed a crime * * * if he was * * * an acces-
sory to the commission of any such crime or ordered or abetted
the same.” Control Council Law No. 10, Article IT (2). The Order
did not, however, define an aiding and abetting standard.

The aiding and abetting standard applied by the U.S. tribunals
convened under Control Council Law No. 10 has been described
by some as establishing a standard of “knowing practical assistance
or encouragement that has a substantial effect on the perpetration
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of the crime.” The actual decisions of the U.S. tribunal, however,
never specify that standard. . . .

At bottom, the U.S. tribunal decisions were very contextual in
nature and cannot fairly be read as themselves establishing a clear
generally applicable definition of aiding and abetting liability.

b. More recently, the ad hoc International Criminal Tribunal
for the Former Yugoslavia and the International Criminal Tribunal
for Rwanda articulated definitions for criminal aiding and abetting.
See Prosecutor v. Tadic, ICTY-94-1-A, § 194 (July 15, 1999); Pro-
secutor v. Vasiljevic, ICTY-98-32-A (Feb. 25, 2004); Prosecutor
v. Kajelijeli, ICTR-98-44A-T (2003). These tribunals are, however,
of limited scope and authority. United Nations Security Council
resolution 827 of May 25, 1993, established the ICTY to address
the violations of international humanitarian law committed in the
territory of the former Yugoslavia since 1991. See ICTY Statute,
art. 1. The ICTR’s jurisdiction is likewise limited to the prosecution
of persons responsible for genocide and other serious violations
of international humanitarian law committed in the territory of
Rwanda between January 1, 1994 and December 31, 1994. See
ICTR Statute, art. 1. Though of great significance in their own
contexts, the statutes and rulings of the ICTY and the ICTR are
specific to their limited jurisdictions and do not create general inter-
national law.

c. A distinct criminal aiding and abetting standard was included
in the Rome Statute of the International Criminal Court. . ..

Because the United States has declined to become a party to
the Rome Statute, however, it would not be appropriate for a U.S.
court to directly embrace the precepts of that Statute as governing
international law regarding aiding and abetting liability. See Sosa,
124 S. Ct. at 2767 (rejecting plaintiff’s invocation of nonbinding
and non-self-executing treaties in his effort to “establish the relevant
and applicable rule of international law”).

It is notable, however, that the Rome Statute differs in a
very significant respect from the ICTY and ICTR tribunal
jurisprudence on the question of mens rea. Where the ICTY and
ICTR tribunals require an aider/abettor to have “knowledge that
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the acts performed by the aider and abettor assist the commis-
sion of a specific crime by the principal,” see Vasiljevic, supra, at
q 102, the Rome Statute requires more—the purpose to facilitate
the crime.

In sum, there simply is no established international law
standard as to civil aiding and abetting, and, even as to the criminal
law standard, there is no one well-defined universally accepted
standard established by the international community. The concept
is still developing and has not achieved international consensus.
Accordingly, the adoption of aiding abetting liability for civil claims
under the ATS does not meet the “high bar” established by the
Sosa Court for recognizing a cause of action under U.S. common
law, especially with respect to a claim where the primary conduct
involves a foreign government’s treatment of its own nationals in
its own territory.

b. Effect on U.S. foreign policy interests

(1) Mujica v. Occidental Petroleum Corp.

On December 23, 2004, responding to a request from the
court, the Department of Justice submitted a Supplemental
Statement of Interest of the United States, attaching a Decem-
ber 23, 2004, letter from William H. Taft, IV, Legal Adviser of
the Department of State in Mujica v. Occidental Petroleum
Corp., CV 03-2860-WJR(JW|x) (C.D. Cal.). As explained in the
Statement of Interest, “the Court sought the United States’
views concerning whether the action would negatively affect
‘(1) United States foreign relations with Colombia or other
countries in the Andean region; (2) United States efforts,
including efforts conducted jointly with the Colombian
government, to fight terrorism and/or drug trafficking;
(3) the ability of the United States to promote human
rights in Colombia and elsewhere; and (4) relevant economic
factors, including the willingness of U.S. companies to
invest in Colombia and elsewhere.” Additionally, the Court
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expressed its interest in ‘any information that the [United
States] may have on other proceedings pending in Colom-
bia that bear upon’ the events at issue in plaintiffs’
complaint.”

As to the attached letter, the Statement of Interest stated:

... As the Supreme Court has directed, it is appropriate
for this Court to give these concerns great weight “as
the considered judgment of the Executive on a particular
question of foreign policy.” Republic of Austria v. Altman,
124 S. Ct. 2240, 2255 (2004).'

The full texts of Mr. Taft’s December 24 letter, excerpted
below, and the Statement of Interest are available at
www.state.gov/s/l /c8183.htm.

! Moreover, as the Supreme Court has noted, in cases, like this one,

arising under the Alien Tort Statue (“ATS”), 28 U.S.C. § 1350, a court must
act cautiously and “with a restrained conception of its discretion” in both
recognizing ATS claims and in extending liability. Sosa v. Alvarez-Machain,
124 S. Ct. 2739, 2761 (2004); id. at 2764, 2766 n.20. Thus, the Supreme
Court has instructed federal courts to refrain from taking an “aggressive
role in exercising a jurisdiction that remained largely in shadow for much of
the prior two centuries,” id. at 2762, and, in particular, has noted that “the
potential implications for the foreign relations of the United States of
recognizing such causes should make courts particularly way of impinging
on the discretion of the Legislative and Executive Branches in managing
foreign affairs,” id. at 2763. The Supreme Court’s strongest cautionary note
pertains to claims relating to a foreign government’s treatment of its own
citizens in its own territory: “it is one thing for American courts to enforce
constitutional limits on our own State and Federal Governments’ power, but
quite another to consider suits under rules that would go so far as to claim a
limit on the power of foreign governments over their own citizens, and to
hold that a foreign government or its agent has transgressed those limits.”
Id. at 2763. The Court concluded that recognition of such claims “should be
undertaken, if at all, with great caution.” Id. at 1263 (emphasis added). The
Court also directed that federal courts consider the “practical consequences” of
recognizing causes of action under the ATS, such as consideration of whether
a claimant should be required to exhaust available domestic remedies before
seeking relief in a United States federal district court. Id. at 2766 & n.21.
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[ am writing now to request that you bring the following views to
Judge Rea’s attention. We want to affirm at the outset, of course,
that the State Department neither takes any position with respect
to the merits of the litigation, nor do we condone or excuse any
violations of human rights or humanitarian law which may have
occurred in connection with the incidents on which the suit is
based. Our views are confined to responding to the question posed
to us by the court. For reasons stated below, and in light of the
views communicated to us by the Colombian government, the
State Department believes that the adjudication of this case will
have an adverse impact on the foreign policy interests of the United
States.

Allegations related to those involved in the suit before the
court are currently being handled in the Colombian legal system.
In May 2004, an administrative court in the Arauca Department
of Colombia ruled that the Colombian government must pay
approximately $700,000 in damages to the plaintiffs in this case.
This decision is currently under appeal in the Colombian judicial
system. While that action was brought against the Colombian
government, Defendant Occidental has, in its motion to dismiss
on grounds of forum non conveniens, stipulated to service of pro-
cess and consented to jurisdiction in Colombia. In addition, certain
Colombian military personnel who were allegedly involved in the
incident in question have been dismissed from their positions and
face criminal investigation. On January 3, 2003, the U.S. Embassy
in Bogotd informed the Colombian government of the U.S. decision
to suspend assistance to CACOM-I, the Colombian Air Force unit
involved in the Santo Domingo incident.

The Department believes that foreign courts generally should
resolve disputes arising in foreign countries, where such courts
reasonably have jurisdiction and are capable of resolving them
fairly. An important part of our foreign policy is to encourage
other countries to establish responsible legal mechanisms for
addressing and resolving alleged human rights abuses. Duplicative
proceedings in U.S. courts second-guessing the actions of the
Colombian government and its military officials and the findings
of Colombian courts, and which have at least the potential for
reaching disparate conclusions, may be seen as unwarranted and
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intrusive to the Colombian government. Moreover, it may also be
perceived that the U.S. Government does not recognize the legit-
imacy of Colombian judicial institutions. These perceptions could
potentially have negative consequences for our bilateral relationship
with the Colombian government.

Colombia is one of the United States’ closest allies in this
hemisphere, and our partner in the vital struggles against terrorism
and narcotics trafficking. President Bush recently reaffirmed the
importance of our relationship with Colombia when he visited the
country in November. Colombia’s role in helping to maintain
Andean regional security, our trade relationship, and our national
interests in the security of U.S. persons and U.S. investments in
Colombia, rank high on our foreign policy agenda. Important
U.S. foreign policy objectives also include support for the rule of
law and human rights in Colombia.

Lawsuits such as the one before Judge Rea have the potential
for deterring present and future U.S. investment in Colombia.
Reduced U.S. investment, particularly in the oil and other extractive
industries, could harm Colombia’s economy in several ways,
including by increasing unemployment and reducing the Colombian
government’s revenues from taxes and royalties. Downturns in
Colombia’s economy could have harmful consequences for the
United States and our interests in Colombia and the Andean region.
Specifically, such downturns could damage the stability of
Colombia, the Colombian government’s U.S.-supported campaigns
against terrorists and narcotics traffickers, regional security, our
efforts to reduce the amount of drugs-that reach the streets of the
United States, promotion of the rule of law and human rights in
Colombia, and protection of U.S. persons, government facilities,
and investments. Finally, reduced U.S. investment in Colombia’s
oil industry may detract from the vital U.S. policy goal of expanding
and diversifying our sources of imported oil.

I have attached two letters from the Colombian Ministry
of Foreign Relations to the U.S. Ambassador in Colombia. The
first letter (Attachment I), dated February 25, 2004, informs the
embassy that the Colombian judiciary is investigating the respons-
ibility of Colombian officials in this case. The second letter (Attach-
ment 2), dated March 12, 2004, states that “any decision in this
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case may affect the relations between Colombia and the [United
States].”

(2) Doe v. Liu Qi: Act of state doctrine

Following the decision in Sosa, on August 3, 2004, at the
invitation of the court, William H. Taft, IV, Legal Adviser,
Department of State, provided the views of the United States
on the then pending magistrate’s report and recommend-
ation in the case in Doe v. Liu Qi, discussed supra. Mr. Taft
reiterated the Department of State views that the act of
state doctrine counseled against relief of any kind, given
U.S. concerns that further adjudication of the cases would
negatively impact the conduct of U.S. foreign relations. The
August 3 letter, excerpted below, and an earlier letter of
January 14 suggesting that postponement would be ap-
propriate while Sosa v. Alvarez-Machain was pending in the
Supreme Court, are available at www.state.gov/s/l/c8183.htm.
See also Digest 2002 at 469—76 concerning Mr. Taft's letter
filed in 2002.

*

The Department of State continues to hold the views expressed
in my letter of September 25, 2002 (submitted to the Court
via Statement of Interest, dated September 26, 2002, attached)
responding to Magistrate Judge Chen’s questions concerning the
Foreign Sovereign Immunities Act and the Act of State doctrine.
In that letter I noted that, in the context of the instant cases, “U.S.
courts should be cautious when asked to sit in judgment on the
acts of foreign officials taken within their own countries pursuant
to their government’s policy.” I also pointed out that such suits
could typically not be brought against foreign sovereigns under
the Foreign Sovereign Immunities Act.

Particularly with regard to the Act of State doctrine, we note that
Magistrate Judge Chen’s Report and Recommendation concludes
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that prudential considerations weigh in favor of application of the
doctrine in the circumstances of this case with respect to the claims
for damages and injunctive relief. See Report and Recommendation
at pp. 30-52. While we do not attempt here to address the contents
of the Report and Recommendation in detail, we disagree with the
view that declaratory relief of the nature sought would neutralize
any foreign policy concerns about adjudication of these cases, indeed,
the Act of State doctrine counsels against the courts making such
an assessment in the face of Executive Branch assessments to the
contrary.

While the Executive Branch has continued to express the
United States’ concerns to the Chinese government at the highest
levels about the activities that have given rise to the allegations
in these complaints and has challenged China’s anti-Falun Gong
policies repeatedly and publicly (see, e.g., China: Country Report
on Human Rights Practices—2003, hitp://www.state.gov/g/drl/rls/
hrrpt/2003/27769.btm) we believe that the concerns we have
expressed weigh in favor of engaging the Chinese bilaterally and
in other appropriate fora, such as the United Nations, rather than
having official Chinese government conduct and policy in China
subject to review by U.S. courts. Any determination by this Court
in the form of declaratory relief—even if some might regard it to
be consistent with the views expressed by the Executive Branch—
would have negative implications for the conduct of United States
foreign policy. The Chinese Government has vigorously pro-
tested these suits at the highest levels, has declined on at least
one occasion to send officials to the United States due to fear that
they will be harassed and has threatened not to send officials
in the future. This negative reaction is based on China’s view
that suits such as Liu and Xia represent an illegitimate assertion
of U.S. legal competence over matters that are internal Chinese
affairs.

The Executive Branch’s view that further adjudication of
these cases, even if only to provide declaratory relief, would
negatively impact the conduct of United States foreign relations
is entitled to significant weight. Indeed, as Magistrate Judge
Chen’s Report and Recommendation notes, the “touchstone
of the act of state doctrine is the risk of interfering with the
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conduct of foreign relations by coordinate branches of the gov-
ernment.” Report and Recommendation at 52. We believe that
the Sosa decision reinforces the notion that serious weight should
be accorded the Executive’s views (as expressed in my previous
letter submitted to the Court as well as in this letter) concern-
ing the impact on foreign policy of further adjudication of these
cases and counsels in favor of ending these suits to be non-
justiciable. See Sosa at n 21 (“federal courts should give serious
weight to the Executive Branch’s view of the case’s impact on
foreign policy”).

c. Statute of limitations

In Doe v. Saravia, 348 F. Supp. 2d 1112 (E.D. Cal. 2004),
6.a.(2) (iii) supra, the court addressed the ten-year statue of
limitations under the TVPA, where the killing at issue occurred
in 1980 and the complaint was filed September 12, 2003. The
court noted, that, as to the ATCA, “[a]lthough there is no
express limitation period prescribed by the ATCA, the Ninth
Circuit has held the applicable limitations period to be the
10 year period set out in the TVPA.” Explaining that the
courts “have held that the 10-year TVPA limitation period is
subject to equitable tolling . . . consistent with the policy . . . ‘of
providing a forum for claims of violations of internationally
recognized human rights,”” the court concluded that the
limitation period “has been equitably tolled through the date
of filing of the complaint” in this case:

215. . .. Plaintiff could not have obtained justice from
Salvadoran courts as a result of Plaintiff's lawyers’, and
some judges’ objective and reasonable fear of retaliation
or judicial complicity with the repressive regime. This fear
extended to proceedings brought outside of El Salvador
as well.
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219. Due to this same fear of violent reprisals, plaintiff
was unable to bring this claim in a U.S. Court earlier.
Although plaintiff has now brought this case, it is only
with the protection of filing under the pseudonym J. Doe.
El Salvador remains a dangerous place, but changes in
the country have now allowed plaintiff’s attorneys to
investigate the case and obtain the cooperation of
witnesses in El Salvador. . ..

H. INDIGENOUS PEOPLE
1.  UN Declaration

On May 17, 2004, the United States delivered a statement to
the third session of the UN Permanent Forum on Indigenous
Issues, urging completion of a UN Declaration on Indigenous
Rights.

The full text of the statement is available at www.un.int/
usa/o4_o83.htm.

Over one hundred years ago the United States was in conflict with
the Native Peoples of America. In the hundred years since, the
United States has adopted various policies—from assimilation
to the termination of tribal status to the current era of self-
determination. And, history is witness; the United States did not
always get it right.

Through it all, Native Peoples struggled to survive, to reclaim
their strength, to heal their people. . .. The USA is proud to have
a government-to-government relationship with over 560 Indian
tribal governments within the United States.

... Indigenous people in the Americas comprise the majority
of the population in a number of countries in the hemisphere and
a significant minority of the population in the remainder of the
continent. We must work together. Political systems and political
parties must ensure that they are fully open to participation of
native peoples at all levels without discrimination. States must
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understand the human desire of indigenous peoples to have
control over their own local affairs and work with them to meet
their ends.

One of the most important developments in the protection of
human rights and fundamental freedoms that could occur next
year would be the adoption by consensus of a UN Declaration on
Indigenous Rights. The adoption of this Declaration would be
important as it would have a worldwide impact from the Americas,
to Asia, to Africa, to Oceania, to Europe. It will apply to all
countries, even to those countries who say that their populations
are all indigenous and, therefore, they don’t have any indigenous
groups. This is simply not true. The fact is that many countries
who currently say they don’t have any indigenous peoples, groups
or individuals, do have indigenous; they have simply failed to
recognize them and continue to deny them rights.

In our view, the Declaration should be a blueprint for how
states ought to conduct relations with indigenous peoples. The
Declaration should recognize that local authorities should be free
to make their own decisions on a range of issues from taxation to
education to land resources management to membership. These
are the powers of a government. This is the essence of a federal
system with which we are quite comfortable.

In over a decade, the Working Group on the Draft Declaration
has approved only two articles. The Working Group has not even
been able to complete a first read of a draft text. We expect that
the 2005 [Commission on Human Rights (“CHR”)]| will have to
decide whether the process can continue. We urge the Working
Group to make progress based on principles that can apply
everywhere for the benefit of indigenous individuals and peoples
and the nation states of which they are a part. We urge flexibility
on the part of all in reaching a consensus text.

For a Declaration to have full moral authority, consensus
among Member States is a prerequisite. We hope and trust that
this can occur by the next CHR, particularly in light of the fact
that 4 weeks of meetings have been scheduled for this Fall. In our
view, unless rapid progress is made in the Working Group during
these 4 weeks, the CHR would not be using its resources responsibly
if it continues this exercise.
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2. Second International Decade

On November 4, 2004, the UN General Assembly Third
Committee adopted a draft resolution on the Second Inter-
national Decade of the World’s Indigenous People. U.N. Doc.
A/C.3/59/L.30, as orally revised; adopted without vote by the
General Assembly on December 20, 2004, as Resolution 174,
U.N. Doc. A/RES/59/174. Resolution 174, among other things,
proclaimed the Second International Decade of the World’s
Indigenous People, commencing on January 1, 2005. As to
the UN declaration, the General Assembly in operative para-
graph 12 “urge[d] all parties involved in the process of
negotiation to do their utmost to successfully accomplish
the mandate of the open-ended intersessional working group
established by the UN Commission on Human Rights in its
resolution 1995/32 and to present for adoption as soon as
possible a final draft United Nations declaration on the rights
of indigenous people”

The United States did not object to the resolution, which
was adopted in both the Third Committee and the General
Assembly without a vote.

3. Internal Self-Determination

A U.S. statement to the sixtieth session of the UNCHR on
April 6, 2004, stated, in addition to the points above, that

[m]uch has been said about so-called U.S. obstruction-
ism at the [working group on the draft declaration
(“WGGD")]. The United States of America takes the work
of iterating a Declaration on Rights of Indigenous Peoples
seriously. For this reason the U.S. has examined its
positions and has offered the notion of “internal self-
determination.” The notion of “internal self-determination”
recognizes that local authorities will and should make
their own decisions on a range of issues from taxation
to education to land resources management to
membership. . ..
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The full text of the statement, delivered by U.S. public delegate
Luis Zuniga, is available at www.humanrights-usa.net/2004/
statements/o406Zunigaltem1s.htm.

I. RULE OF LAW AND DEMOCRACY PROMOTION
1. Protection of Civil and Political rights

On March 31, 2004, Ambassador Richard S. Williamson
delivered a statement on Item 11: Civil and Political Rights.
As excerpted below, the statement focused on the need for
states to have mechanisms to protect these rights of
individuals.

The full text of Ambassador Williamson's remarks
is available at www.humanrights-usa.net/2004/statements/
0331ltem11.htm.

Human rights are inalienable. They exist irrespective of whether
they are granted or recognized by the legal and social system within
which we live. They are moral, pre-legal, natural rights of every
man and woman. They are peremptory rights. However, they are
not self-enforcing. Societies need mechanisms to make sure they
are, in fact, protected.

As Professor Anne-Marie Gardner has written,

“Wise societies know that there are forces which system-
ically seek to undermine the rights of others. They therefore
construct institutional mechanisms to protect the rights of
inhabitants even against legislatures and executives. These
mechanisms often include granting constitutional status to
some rights, enforceable by independent (constitutional)
courts. . . . Courts usually derive their legitimacy from their
independence within the state structure, which is in turn
based on their primary role as expounders of the law, and
as those who ensure that in its application to individual
cases the rule of law will be maintained.”
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In other words, societies must construct protections for “an
individual’s autonomy and dignity against coercion, whatever the
source—state, church, or society.” Society must build institutions
to stabilize tendencies of human behavior. They must develop
institutions that embed civil and political rights into the patterns
and traditions of society such as a free press, the right to assembly,
labor unions, churches, mosques and synagogues, political parties,
access to the press, the right of dissent, private property, an active
civil society, minority rights, transparent and accountable govern-
ance, and most fundamental to those protections is the rule of law
and an impartial judiciary. Such institutions are the bulwark of
a free society, the guardrails of democracy, necessary to protect
the inalienable rights of every man and woman. They are the
protection required in the rough and tumble of daily life in a free
society that helps insure continued recognition of and respect for
human rights.

The mechanics of elections are not enough to protect human
rights. Government should rest on consent. And that consent
requires selection “through periodic, inclusive, competitive elections
which feature free speech and assembly, including legal protection
of minority rights and opposition.” It also includes adequate access
to the media for the opposition.

Societies that respect civil and political rights, practice
democracy, and respect the rule of law can do a better job of
allowing individuals to fully realize their economic, social, and
cultural rights. The advancement of democracy and economic
openness are the best foundations for domestic stability and
international order.

Democratically governed nations are more likely to secure
peace, deter aggression, expand open markets, promote economic
development, combat international terrorism and crime, rule
responsibly, uphold human rights and fundamental freedoms, and
improve human health. Democratic ideals, which include the rule
of law and accountability, not only protect the rights of citizens
but also provide the stable, secure climate that encourages the
investment and economic growth that allows development to occur.
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A strong rule of law tradition is necessary to build stable,
political and economic environments that benefit all countries and
protect citizens from unjust or capricious actions by government
that interfere with the exercise of their personal freedoms. Without
it, states lack the legal framework necessary for civil society to
flourish, for sustainable economic development to take place, for
adequate checks on executive and legislative power to function,
and for the legal foundations for free and fair electoral and political
processes to operate. Deficiencies in the rule of law create an
atmosphere conducive to drug and human trafficking, criminal
violence, abuse of power, and human rights abuses. Corruption
undermines the legitimacy of government, alienates citizens from
their leaders, and threatens stability. It also destroys institutions
that detect and prevent human rights abuses.

The United States seeks to help those governments that
want to make reforms. We engage in private dialogue, but such
dialogue must be accompanied by concrete results. We believe the
United Nations Commission on Human Rights should be a place
where governments can come for assistance. But when govern-
ments are not making serious efforts to improve and human
rights violations persist, the Commission has the responsibility—
and must have the capability—to focus the international com-
munity’s attention on such governments as a way to spur them
to action. “Naming and shaming” does have a place in our work
and can help advance the cause of human rights. We must sup-
port the weak against the strong and give voice to the victims
voiceless in their own land. That is our responsibility and our
opportunity.

2. Democracy Promotion
a. Statement to the Third Committee
Governor Jane D. Hull, Senior Advisor, U.S. Mission to

the United Nations, addressed the UN General Assembly
Third Committee (Social, Humanitarian and Cultural) on
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October 25, 2004. Governor Hull's statement, excerpted
below, is available at www.un.int/usa/o4_204.htm.

The U.S. Government shares a strong and unwavering commitment
to protecting human rights and fostering democracy and the rule
of law worldwide.

As President Bush told the General Assembly this last Sept. 21,
“Both the American Declaration of Independence and the Uni-
versal Declaration of Human Rights proclaim the equal value
and dignity of every human life. That dignity is honored by the
rule of law, limits on the power of the state, respect for women,
protection of private property, free speech, equal justice, and
religious tolerance. That dignity is dishonored by oppression,
corruption, tyranny, bigotry, terrorism and all violence against
the innocent.”

The International Covenant on Civil and Political Rights states
that every citizen shall have the right and the opportunity to take
part in the conduct of public affairs. And be able to vote and be
elected at genuine periodic elections.

Democracies are more likely to respect human rights, both at
home and abroad. We are committed to supporting countries’
transitions to democracy throughout the world. We believe firmly
that the advent of democracy advances human freedom and human
dignity. And empowers individuals and societies to reach their
greatest potential.

The United States has been a strong supporter of, and
participant in, the Community of Democracies. This unique forum
of well over 100 democratic nations is committed to spreading and
strengthening democratic principles around the world. Poland, South
Korea and Chile have led the Community of Democracies. They
have helped to launch numerous initiatives to help democratization
and support nascent democracies such as East Timor.

Such a group helps [the] Third Committee, the Commission on
Human Rights, and other multilateral fora uphold the values upon
which they were founded. Our vision is of a coalition of democratic
countries that will increasingly consult and cooperate, uniting their
voices based on common democratic interests and values.
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On September 21, President Bush proposed the establishment
of a Democracy Fund within the United Nations. This would help
countries “lay the foundations of democracy by instituting the
rule of law and independent courts, a free press, political parties
and trade unions.” As he explained, “the advance of liberty is the
path to both a safer and better world.” We hope fellow Com-
munity of Democracy member states will lead the way in promoting
and funding this initiative.

Freedom of religion is an inalienable right of all humankind.
Many around the world would believe the freedom to worship
is their most vital and indispensable right. There are robust
affirmations of religious freedom in the UN Declaration on the
Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief, as well as the Universal Declaration
on Human Rights and the International Covenant on Civil and
Political Rights.

b. UN Commission on Human Rights
(1) Promotion of democracy

The United States co-sponsored a resolution at the six-
tieth session of the UN Commission on Human Rights
(“UNCHR”), “Enhancing the role of regional, subregional
and other organizations and arrangements in promoting and
consolidating democracy,” which was adopted by recorded
vote on April 19, 2004. E/CN.4/RES/2004/30, On that date,
the Bureau of International Organization Affairs issued a
fact sheet entitled “Resolution on the Consolidation and
Promotion of Democracy: 2004 UN Commission on Human
Rights.” The full text of the fact sheet, excerpted below, is
available at www.state.gov/p/io/fs/2004/31606.htm.

The United States is deeply committed to working with other
democracies to promote democratic values in UN bodies. At the
2004 UN Commission on Human Rights in Geneva, the United
States, along with Peru, Romania, and Timor-Leste, successfully
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introduced and passed a resolution that promotes the central
elements of democracy. The 53-member Commission adopted the
resolution (entitled Enhancing the Role of Regional, Sub-regional
and Other Organizations and Arrangements in Promoting and
Consolidating Democracy) by a vote of 45 to 0 (with eight
abstentions), collecting 73 co-sponsors from both members and
non-members of the UN Human Rights Commission.

This resolution is closely linked to the Democracy Caucus,
an association of countries that share values consistent with
democratic ideals and human rights standards. It represents
a movement to proactively strengthen the UN’s efforts to pro-
mote democracy, the rule of law, human rights, and fundamental
freedoms. This measure is part of the United States’ broader
initiative to promote democracy in UN forums and programs,
including working to make the Commission’s membership and its
work live up to its intended mandate. It is a direct follow-up to
the commitment made by well over 100 countries at both the
Warsaw and Seoul Ministerial meetings of the Community of
Democracies.

The resolution, among other things:

e Reaffirms that the promotion and protection of human
rights is a basic prerequisite for a democratic society;

e Acknowledges that democracy contributes substantially to
preventing violent conflicts and to accelerating reconstruc-
tion in post-conflict peace building;

® Recognizes the need for UN Member States to pay further
special attention and contribute to democratic institution
building;

e Requests the United Nations High Commissioner for
Human Rights to promote democracy by considering desig-
nating a focal point in the Office of the High Commissioner
for Human Rights.

* * £

The foreign ministers of the Community of Democracies,
referred to in Governor Hull's statement supra, met at the
United Nations on September 22, 2004. A communiqué
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released at the conclusion of the meeting is available at
www.state.gov/g/drl/rls/36455.htm.

(2) Self-determination

On March 19, 2004, Ambassador Richard S. Williamson
delivered a statement on the right to self-determination as
excerpted below.

The full text of Ambassador Williamson's statement
is available at www.humanrights-usa.net/2004/statements/
o319itemfive.htm.

Before the collapse of the Apartheid Regime in South Africa and
the disintegration of the Soviet Empire, this was one of the
Commission’s noblest and [most] worthwhile agenda items. . . .

Regrettably, the admirable traditions and past accomplishments
of this Commission with regard to the right to self-determination
have been perverted in recent years by the two principal resolutions
that are annually introduced and adopted under this agenda item.
These resolutions are entitled “Situation in occupied Palestine”
and “The use of mercenaries as a means of violating human
rights and impeding the exercise of the right of peoples to self-
determination.” My government not only opposes these resolu-
tions, but is deeply saddened by how they have distorted and
twisted this Commission’s approach to self-determination.

In the case of the resolution on mercenaries, the principal target
of this largely Cuban initiative is the United States. Unable to vote
in free and fair elections in Cuba and otherwise denied the right
to self-determination by the Cuban Government, hundreds of
thousands of Cubans have “voted with their feet” by fleeing their
island prison in order to enjoy the right to self-determination in
the United States and many other countries represented in this
room. The historical record speaks for itself.
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In the case of the resolution on Palestine, the target is Israel.
But Israel has been the only full democracy in its region and the
only country in its region that respects and enforces the right to
self-determination of its people. In the words of President George
W. Bush,

“For the Palestinian people, the only path to independence
and dignity and progress is the path of democracy.
And the Palestinian leaders who block and undermine
democratic reform, and feed hatred and encourage violence
are not leaders at all. They’re the main obstacles to peace,
and to the success of the Palestinian people.”

Self-determination and democracy are the best safeguard for
human rights. Self-determination freely and fairly practiced helps
insure that governments serve the people, not the other way around.

In too many areas, democracy has not yet taken root. We
should be committed to spreading self-determination and demo-
cracy in all corners of the globe, including the Middle East.

We should not allow this fundamental human right to self-
determination that is enshrined in the Universal Declaration of
Human Rights and that is so central to the protection of the other
fundamental human rights to be hijacked for other political
purposes. The Commission fails to demonstrate its respect for the
right to self-determination when it passes resolutions like the two
I have referred to.

This Commission should recognize that there is no single path
to democracy and that future representative governments in
the Middle East and elsewhere will reflect their own cultures. It
should recognize that democratic nations may be constitutional mon-
archies, federal republics, or parliamentary systems. It should
acknowledge that working democracies take time to develop, as
has been the case with my country and other democracies in this
Commission.

But in addressing the right to self-determination, this Commis-
sion must also recognize, as President Bush has declared, that
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“There are essential principles common to every successful
society, in every culture. Successful societies limit the power
of the State and the power of the military—so that
governments respond to the will of the people, and not
the will of an elite. Successful societies protect freedom
with the consistent and impartial rule of law, instead of
selectively applying the law to punish political oppon-
ents. Successful societies allow room for healthy civic
institutions—for political parties and labor unions and
independent newspapers and broadcast media. Successful
societies guarantee religious liberty—the right to serve and
honor God without fear of persecution. Successful societies
privatize their economies, and secure the right of property.
They prohibit and punish official corruption, and invest in
the health and education for their people. They recognize
the rights of women.”

Self-determination offers a road to these universal elements of
freedom. Mr. Chairman, this Commission needs to adopt reso-
lutions that promote and protect the right to self-determination,
not ones that make a mockery of that very important human
right.

(3) Conscientious objection to military service

On April 19, 2004, the United States delegation explained its
position in joining consensus on L.5s4 “Conscientious
Objection to Military Service” at the sixtieth session of the
UNCHR. E/CN.4/RES/2004/35.

The full text of the U.S. statement, excerpted below,
is available at www.humanrights-usa.net/2004/statements/
0419CO. htm.

— My delegation will join consensus on this resolution because
the United States fully supports the right of everyone to have
personal objections to military service as one possible element of
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exercising their right to freedom of thought, conscience, and
religion.

— Specifically, in countries that practice military conscription,
everyone should have the right, without reprisal or punishment of
any kind, to seek formal conscientious objector status through a
fair and impartial process established by law.

— But no one has an absolute right or entitlement to be granted
conscientious objector status.

— Unsuccessful applicants who refuse to perform military service
or other alternatives that may be offered must be prepared to
accept the consequences provided by law.

— Finally, with regard to Operative Paragraph 4, my delegation
understands this language on amnesties and restitution to be clearly
intended for, and limited to, civil war situations and their
aftermath.

3. Statements on Incidents in Specific Countries
a. Hong Kong

On January 9, 2004, a statement by Richard Boucher,
Department of State Spokesman, indicated U.S. support for
public popular demonstrations in Hong Kong, stating that
“[tlhe United States strongly supports democracy through
electoral reform and universal suffrage in Hong Kong. These
will advance economic and social development and are
essential to Hong Kong's prosperity and stability within the
‘one country, two systems’ framework.” See www.state.gov/

r/pa/prs/ps/2004,/28035.htm.

b. Cambodia

On January 22, 2004, Deputy State Department Spokesman
Adam Ereli issued a statement condemning the killing of
Cambodian Union Leader Chea Vichea, as excerpted below.
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The United States strongly condemns the January 22 killing in
Phnom Penh of Mr. Chea Vichea, President of the Free Trade Union
of Workers of the Kingdom of Cambodia. Chea Vichea was a
champion of labor rights and the free trade union movement in
Cambodia, which the United States strongly supports. We deplore
this cowardly murder and other acts of violence in Cambodia.

The United States calls on the Cambodian government to
undertake immediate and effective action to bring the perpetrators
of Chea Vichea’s murder to justice. A culture of impunity in
Cambodia must not be tolerated. The United States urges restraint
on all sides so that this tragedy will not be compounded by further
violence. We also call on the Royal Government of Cambodia to
take steps to ensure the security of Chea Vichea’s family, his
colleagues and other labor organizers. We offer our condolences
to his widow and children.

Cambodian leaders are now working to form a new govern-
ment based on the July 27, 2003 national elections. It is essential
that they are able to do so in an environment free of intimidation
and violence. It is the responsibility of all elements of Cambodian
society to take a constructive role in finding peaceful solutions to
conflicts.

c. Cuba

On January 21, 2004, Deputy Department of State Spokesman
Adam Ereli issued a statement condemning the continued
imprisonment of Cuban human rights defenders, available
at www.state.gov/r/pa/prs/ps/2004/28316.htm. See also state-
ment by Ambassador William Marsh, Senior Advisor to
the U.S. Mission to the United Nations, in Right of Reply to
Cuba, in the Fourth Committee, October 21, 2004, available
at www.un.int/usa/oqwm1io21.htm.

Last March, the Cuban government convicted 75 independent
Cuban journalists, librarians, and human rights defenders on
trumped-up charges and sentenced them to wunjust prison
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sentences—an average of 20 years each—for attempting to exercise
their fundamental, internationally protected rights. The United
States condemns the continued unfair detention of these individuals
and calls for their immediate release.

As an added injustice, the Cuban government is systematically
persecuting these individuals. Christian Liberation Movement
member Jose Daniel Ferrer Garcia, who was sentenced to 28 years
for his role in promoting the Varela Project, a grassroots movement
that supports a national referendum calling for democratic change,
was sentenced to three months of solitary confinement as punish-
ment for protesting prison guards’ mistreatment of his wife. Martha
Beatriz Roque, a 57-year-old independent economist, is serving a
20-year prison term for her efforts to organize non-governmental
organizations dedicated to civic freedoms, entered prison with
numerous health problems. Independent economist and journalist
Oscar Espinosa Chepe, who is 62, remains in very poor health,
and suffers from severe liver disease and other ailments. He is
serving a 20-year prison term for reporting news about the Cuban
economy and social issues. Neither Roque nor Espinosa Chepe
have received adequate treatment for their illnesses, and their
conditions are deteriorating.

Such deprivation and flagrant abuse of human rights have not
been limited to the group of 75. In February, human rights activist
Leonardo Bruzon Avila, who is in poor health due to repeated
hunger strikes, will soon complete two years in prison without a
trial. In March, blind pro-democracy activist Juan Carlos Gonzalez
Leyva will also complete two years in prison without a trial.
Gonzalez was jailed for protesting the police beating of an inde-
pendent journalist. Dr. Oscar Elias Biscet, who has worked tire-
lessly to express his commitment to the use of non-violence to
achieve change, was arrested in December 2002 for attempting to
teach others about international human rights practices. We also
should not forget long-suffering political prisoners like Francisco
Chaviano, an advocate of peaceful democratic reforms, who was
sentenced in 1994 to 15 years in prison for revealing that a member
of his organization was in fact a government agent.

We express our admiration for all Cuban political prisoners
and our solidarity with their families. The United States salutes
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their courage in standing up to tyranny while continuing to insist
that Cuba must change, democratically and peacefully.

d. Federation of St. Kitts & Nevis

In accordance with its rights under the constitution of
St. Kitts and Nevis, the Nevis Island Administration has on
several occasions since 1996 initiated steps towards seces-
sion from the Federation of St. Kitts & Nevis. In 2003 the
Nevis Island Administration proposed secession and initiated
formal constitutional procedures to hold a referendum on
the issue. While opposing secession, the Government of
St. Kitts & Nevis acknowledged the constitutional rights of
Nevisians to determine their future independence. On Janu-
ary 16, 2004, Department of State Spokesman Richard Boucher
issued a statement on the U.S. position on the secession of
Nevis from the Federation of St. Kitts & Nevis, recognizing
“Nevisians’ constitutional right to invoke Clause 113 of the
Constitution of St. Kitts and Nevis (the Secession Clause)
[while] unequivocally supportfing] the position taken by
CARICOM Heads of Government at their July 2003 Summit
in Montego Bay, when they voiced their strong preference
for the Federation of St. Kitts and Nevis to be preserved as a
single nation.” See www.state.gov/r/pa/prs/ps/2004/28234.htm.

e. Haiti

On January 9, 2004, Department of State Spokesman Richard
Boucher issued a statement condemning the response of
the Haitian Government to political demonstrations on
January 7. The statement, set forth below, is available at
www.state.gov/r/pa/prs/ps/2004/28036.htm.

The United States condemns the actions of the Haitian Government
in response to the political demonstration that occurred January 7
in Port-au-Prince. Although it is clear some elements of the police
worked diligently to protect the demonstrators, it is also clear
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that other police officers collaborated with heavily-armed, hired
gangs to attack the demonstrators. Throughout the day, these same
government-sponsored gangs rampaged through the streets of the
capital, stealing cars, attacking radio stations, vandalizing busi-
nesses, and harassing people.

These actions contradict the government’s own declarations
that it seeks compromise and a peaceful resolution of Haiti’s
political crisis. A government that wishes to be considered democra-
tic cannot continue to use street gangs as an instrument of terror
and intimidation. The Government of Haiti must end immediately
its efforts to suppress peaceful dissent, must punish those who
commit violent acts of repression, and must undertake the funda-
mental reforms necessary to restore the rule of law in Haiti, in
accordance with OAS Resolution 822.

The United States Government believes the crisis in Haiti must
be resolved through peaceful means and dialogue.

). TERRORISM

On April 21, 2004, the United States joined consensus on
UNCHR Resolution 2004/87, “Protection of human rights
and fundamental freedoms while countering terrorism,”
which created a position of independent expert. E/RES/2004/
87 (2004). (When amendments were requested by India that
would have resulted in using the Sub-commission instead of
creating a new independent expert position, the United States
abstained; the amendments were not adopted.)

On November 24, 2004, the United States joined con-
sensus on Protection of Human Rights and Fundamental
Freedoms while Countering Terrorism, in the Third Com-
mittee A statement by Susan Moore, Senior Advisor, U.S.
Mission to the United Nations, explained the views of the
United States and is available at www.un.int/usa/o4_264.htm.

The United States is pleased to join consensus in support of the
Agenda item “Protection of human rights and fundamental free-
doms while countering terrorism.”

DOUC06 399 $ 9/29/06, 9:25 AM



HEEERNT T T 1] o H B 5 HEHEN

400 DiGest oF UNITED STATES PRACTICE IN INTERNATIONAL LAw

The United States sets the highest priority on the protection of
human rights and fundamental freedoms. . . .

While countering terrorism, the United States remains com-
mitted to the promotion and protection of human rights and
fundamental freedoms. Our commitment has been most recently
demonstrated by our prompt, forceful and continuing actions in
investigating and bringing to justice those persons in our govern-
ment, including the military, who violate United States law while
combating terrorism.

The United States believes that we all must fight radicalism
and terror with justice and dignity, to achieve a true peace, founded
on human freedom. As President Bush has stated, “Defending our
ideals is vital, but it is not enough. Our broader mission as U.N.
members is to apply these ideals to the great issues of our time.
Our wider goal is to promote hope and progress as the alternatives
to hatred and violence. Our great purpose is to build a better world
beyond the war on terror.”

The United States again calls upon all States and organizations
to look at what they have done to contribute to the fight against
terrorism and see where they can do more. Deeds matter more
than words. We call on states that have not done so to join rele-
vant international terrorism instruments, to enhance their counter-
terrorism infrastructure and to seek, as needed, assistance from
the U.N. Terrorism Prevention Branch. This global fight can only
be won with the unrelenting collaborative efforts of all Member
States of this Organization and of all other international bodies
committed to fighting this evil.

Cross-references

Asylum and refugee issues, Chapter 1.D.

UN response to gender-based violence in conflict-related situations,
Chapter 3.B.5.b.(3).

Trafficking in persons, Chapter 3.B.1. and 5.

Genocide, War Crimes, and Crimes Against Humanity., Chapter
3.B.3.

International Criminal Tribunals, Chapter 3.C.
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U.S. extraterritorial jurisdiction over federal crime of torture,
Chapter 3.B.6.

Habeas corpus jurisdiction over U.S. citizen held in Saudi Arabia,
Chapter 5.A.1.a.

Reform of UN Commission on Human Rights, Chapter 7.A.1.

Claims for bhuman rights abuses, Chapters 8.B.2.b. and c.;
10.A.2.b.(2) and 2.d.(3)(ii).

Enemy combatants held by the United States, Chapter 18.A.2.

Distinctions between humanitarian and human rights law, Chapter
18.A.2.a.
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CHAPTER 7

International Organizations

A. UNITED NATIONS
1. Commitment to UN Reform

On September 13, 2004, Deputy Assistant Secretary of State
Mark P. Lagon, Bureau of International Organization Affairs,
addressed the Hudson Institute in remarks entitled “A U.N.
that Lives Up to Its Founding Principles: The U.S. Agenda at
the U.N. General Assembly.” Excerpts below discuss the U.S.
commitment to UN reform.

The full text of Mr. Lagon’s speech is available at
www.state.gov/p/io/rls/rm /2004/36318.htm.

Creating successful action by the UN is not simply a matter of
consensus, but also of improving the structure of the UN. The
United States has long sought reforms that make the UN more
efficient and effective. Assistant Secretary Holmes has taken on
the challenge of UN reform repeatedly and publicly at the Council
on Foreign Relations, and most recently in the National Interest
Online. As he notes, the U.S. recognizes that no other multilateral
forum exists where nations as old and large as China and as new
and small as Timor-Leste can work together as partners on such
global threats as terrorism, and on such difficult problems as famine
and trafficking in persons.
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New thinking and reform are necessary to address short-
comings in the United Nations. Assistant Secretary Holmes has
been careful to note that when we talk of the need for UN reform,
we are careful not to lump all UN bodies into one basket. Some
UN technical and specialized agencies, like the World Food Program
and the World Health Organization, operate relatively well. Reform
in those cases generally means finding ways to improve their
operations and make better use of resources.

Other parts of the UN system, like the Commission on Human
Rights and the General Assembly, require more serious consid-
eration. Such bodies often adopt resolutions that have little or no
impact on the problems at hand. Reforming them will be more
difficult, addressing questions that range from membership to scope
of work.

To make the UN more effective, the United States has been
working with other states and with the UN Secretariat on admin-
istrative and programmatic reforms. For example, we supported
giving the Secretary-General more flexibility to shift positions of
UN staff as needs dictate. We welcomed the establishment of
Inspectors General positions, as well as the initiation of program
evaluations and results-based budgeting.

Whatever is done to change the makeup of the Council, we
believe it must reflect the principles of responsibility and account-
ability. Real accountability means those who bear the burden of
implementing and funding the decisions should have more of a
say in those decisions. Countries that contribute significantly to
international peace and stability have a strong case for serving on
the Security Council; terrorist-sponsoring states do not.

Principles for UN Reform

The place to begin for reform is with principles. With sound
guiding principles in mind, reform will truly revitalize the United
Nations. The principles guiding our commitment to UN reform
are simple:

First, all of the UN’s subsidiary bodies, offices, and programs
should live up to the vision of the founders. When the decisions
of an international body are out of step with its original purpose,
then the desire for consensus can become the tyranny of consensus.

Douco7 404 $ 4/5/086, 2:54 pm



HEEERNT T T 1] £ H B 5 HEHEN

International Organizations 405

The body will become mired in meaningless activity or expand to
areas unrelated to its original purpose.

The UN General Assembly, for example, would be far more
authoritative if more of its members upheld the values of human
rights and democracy enshrined in the UN Charter and the Universal
Declaration on Human Rights. Similarly, when the Commis-
sion on Human Rights includes Cuba, China, Libya, Syria, and
Zimbabwe, it is predictable that perverse priorities and polemics
in the CHR follow.

The second principle for reform is an expectation of effec-
tiveness. Quite frankly, we want multilateralism that is more than
just words on paper. We want results that genuinely help those
in desperate need.

The third and final principle is good stewardship of UN
resources. If UN agencies and commissions do not remain tightly
focused on their missions, the organization’s budget will continue
to expand uncontrollably. The Secretary-General should continue
to strengthen results-based budgeting, best practices, and other
management reforms.

Democratizing the UN and Promoting Democracy: The
Democracy Caucus

From these principles flow goals for reform. One of the most
important is enhancing democracy in the UN, in a real sense, and
promoting democracy globally. The UN General Assembly has
universal membership in the hope that inclusiveness will enhance
the legitimacy of its decisions and make the United Nations more
democratic. It is a misconception, however, that representation is
the key element of democracy at the UN. “Democracy” does not
come simply from including more Member States; it comes when
those involved truly represent will of their people.

The UN charter gives all nations equal vote in the General
Assembly, regardless of whether a nation rules with the consent of
the governed; regardless of a nation’s size in population or territory;
regardless of resources; regardless of their human rights record.
While the “one-nation, one-vote” principle is democratic in terms
of representation, it is not democratic in terms of legitimacy. Since
not all countries are committed to good governance and the rule
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of law, a “one-nation, one-vote” system fails to yield a meaningfully
democratic structure. That is, it does not always legitimately reflect
the will of the people of UN Member States.

What can make the UN more democratic is including more
democracies, and increasing cooperation among the existing
democracies. The UN will continue to be more effective as the
number of democracies in the world grows. As Secretary General
Annan said in June of 2000, “When the founders of the United
Nations met in San Francisco more than half a century ago, they
knew that no foundation of peace would be sturdier than demo-
cratic government.” We and the UN need to act upon his apt
observation.

* * *

OnOctober 4, 2004, Ambassador Sichan Siv, Alternate U.S.
Representative to the General Assembly, spoke on Agenda
Item 54: Strengthening of the United Nations, in particular
on the role of non-governmental organizations, as set forth
below. The statement addresses the Report of the Secretary-
General (U.N. Doc. A/59/354) issued September 13, 2004, in
response to the report of the Panel of Eminent Persons on
United Nations-Civil Society Relations. The report of the panel
was issued June 11, 2004. U.N. Doc. A/58/817(2004).

Ambassador Siv's statement is available at
www.un.int/usa/o4_175.htm.

The United States has a long tradition of supporting civil society
participation at the local, national and international level, and in
particular, within the United Nations. We welcome the Secretary
General’s initiative in establishing the panel led by President
Cardoso. We salute President Cardoso for his leadership. In public
life he works to create an environment in which civil society can
flourish; as a private citizen he embodies the power of civil society
to promote positive change.

We are studying the Report (A/59/354) carefully. While it
is not possible at this time to respond fully to all suggestions, the
United States would like to present its preliminary reactions.
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First, we strongly agree that Non Governmental Organizations
(NGOs) provide valuable input to the work of the United Nations.
NGOs are advocates and program implementers at all levels of
society. They bring a grass-roots perspective which enhances the
work of the UN in the social, economic and humanitarian spheres.
However, a compelling case has not been made that this relationship
must be broadened from ECOSOC to the General Assembly.
Consistent with the UN Charter, ECOSOC and its subsidiary bodies
have been—and continue to be—appropriate venues for the kind
of meaningful NGO participation, which the report rightly extols.
We believe that NGOs have ample opportunities to participate in
the ECOSOC functional commissions, as well as in UN conferences
under existing arrangements.

The United States requests further clarification on the estab-
lishment of a single trust fund for NGOs. This relates in particular
to the replacement of established funds, and the legal and funding
issues that would arise.

So long as responsibilities are not transferred from ECOSOC
to the General Assembly, we warmly welcome any improvements
to the NGO accreditation process. We support the proposals to
improve the dialogue between the Secretariat and NGOs. We
also encourage country level engagement with NGOs. Initiatives
to facilitate the inclusion and implementation of the “local” points
of view into the functional commissions should be explored.

In light of this report, we would like to reiterate our support
of civil society participation in the