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INTRODUCTION
This proceeding has been brought by Plaintiffs in an attempt to satisfy a

judgment rendered in Greenbaum v. Islamic Republic of Iran, 451 F. Supp. 2d 90
(D.D.C. 2006). Pursuantto 28 U.S.C. 8§ 517,* the United States submits this Statement
of Interest expressing the position that the Court should deny Plaintiffs” Motions for

Assignment of Rights, Restraining Order, and Turnover related to monies allegedly
owed by the United States to Iran, now or in the future, pursuant to several claims
before the Iran-U.S. Claims Tribunal (the “Tribunal”). Plaintiffs presume to have
identified potential monetary awards in three Tribunal Cases, Nos. A15, B1, and B7,
and have filed assignment motions pursuant to Federal Rule of Civil Procedure
(“FRCP”) 69(a) and California Code of Civil Procedure (“CCP”) § 708.510 with
regard to Tribunal awards rendered in each case. See Docket No. 7-3 (motion related
to Tribunal Case No. A15 regarding obligation under the Algiers Declarations to
compensate Iran for personal property allegedly impounded by the United States
(“Algiers Assignment Motion”)); Docket No. 19-3 (motion related to Tribunal Case
No. B1 (Claim 4) and other amounts Plaintiffs claim are due Iran arising out of the
Foreign Military Sales Program (“FMS Assignment Motion”)); Docket No. 12-3
(motion related to Tribunal Case No. B7 for $7,933,951.04 allegedly derived from
enriched uranium service contracts (“Uranium Contracts Assignment Motion™)).
According to Plaintiffs, “[m]onies due from the United States to Iran in the future, and
possibly contingent, would properly be the subject of an assignment order,” Algiers
Assignment Motion at 18, and “a claim against the United States may be the subject
of involuntary assignment through a court order,” FMS Assignment Motion at 17;

Uranium Contracts Assignment Motion at 14.

! 28 U.S.C. § 517 authorizes the Attorney General to attend to the interests
of the United States in any proceeding in which the United States is not a party.

Statement of Interest of the United States -1-
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As an initial matter, there are currently no outstanding awards by the Tribunal
against the United States. Declaration of Lisa J. Grosh (“Grosh Decl.”) § 6. With
respect to Tribunal Case No. B7, the United States paid the $7,933,951.04 award
noted therein to Iran in 1985. Grosh Decl. § 17. Therefore, this obligation has been
extinguished, and there are no identified “assets which are [to be] the subject of the
assignment.” Uranium Contracts Assignment Motion at 9.

In any event, assignment of any Tribunal award — whether current or future —
is barred by U.S. sovereign immunity. Assignment would also be contrary to the
precepts underlying the Assignment of Claims Act. In addition, assignment to
Plaintiffs of any future Tribunal awards to Iran would likely cause serious harm to the
United States’s ability to defend against such claims and to prosecute its own claims
against Iran, and would greatly undermine U.S. interests before the Tribunal. Id. In
this regard, to the extent that California law interferes with the foreign policy of the
United States, it is preempted.

Plaintiffs have also filed a Motion for Turnover Order related to the Assets of
the Shah. See Docket No. 8-3 (“Shah Assets Turnover Motion”). The alleged assets
identified by Plaintiffs are related to another pending Tribunal claim (Case A11), but
these alleged assets have never been determined to be Iranian. Grosh Decl. § 12-15.
A turnover order respecting these non-Iranian assets would therefore be improper.

BACKGROUND

A.  Plaintiffs’ Underlying Action Against Iran and Current Litigation
in this Court

Plaintiffs are family members of Judith Greenbaum, who was murdered in a
2001 Hamas-orchestrated terrorist attack on a Jerusalem pizza parlor. They obtained
a$19,879,023 judgment against Iran in Greenbaum, 451 F. Supp. 2d at 90. Plaintiffs
filed their judgment in this Court in an effort to collect on it under California law.

Statement of Interest of the United States -2-
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The United States abhors the actions that gave rise to the judgment in the
underlying action. The United States is nonetheless compelled to submit this
Statement of Interest because the law does not support Plaintiffs’ motions, and the
relief they seek could harm the foreign policy interests of the United States.

Plaintiffs purport to enforce their judgment through an assignment under CCP
§ 708.510, which is the governing procedural mechanism pursuant to FRCP 69(a).
FRCP 69(a)(1) provides that “[a] money judgment is enforced by a writ of execution,
unless the court directs otherwise. The procedure on execution--and in proceedings
supplementary to and in aid of judgment or execution--must accord with the procedure
of the state where the court is located, but a federal statute governs to the extent it
applies.” As Plaintiffs proceed by assignment rather than a writ of execution, they are
seeking the court’s permission to “direct otherwise.” Under California law:

Except as otherwise provided by law, upon application of the

judgment creditor on noticed motion, the court may order the

judgment debtor to assign to the judgment creditor or to a receiver

appointed pursuant to Article 7 (commencing with Section 708.610)

all or part of a right to payment due or to become due, whether or not

the right is conditioned on future developments . . .

CCP § 708.510.

Relevant to this Statement of Interest, Plaintiffs seek an assignment of rights,
restraining order, and turnover order with respect to monies allegedly owed by the
United States to Iran, either now or in the future, pursuant to several claims before the
Iran-U.S. Claims Tribunal.

B.  The Algiers Accords and the Establishment of the Iran-U.S. Claims
Tribunal

In November of 1979, in response to the seizure of the American Embassy in
Tehran and illegal detention of U.S. personnel as hostages, President Carter exercised

Statement of Interest of the United States -3-
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his powers under the International Emergency Economic Powers Act (“IEEPA”), 50
U.S.C. 88 1701-1702, and “blocked all property and interests in property of the
Government of Iran * * * subject to the jurisdiction of the United States.” EXxec.
Order No. 12170, 44 Fed. Reg. 65,729 (Nov. 15, 1979); see 31 C.F.R. 535.201. In
January 1981, the hostage crisis was resolved with the signing of the Algiers Accords.
As part of the Accords, the United States agreed in principle to “restore the financial
position of Iran, in so far as possible, to that which existed prior to November 14,
1979.” 20 1.L.M. 223, 224 (Jan. 19, 1981). The United States further “commit[ted]
itself to ensure the mobility and free transfer of all Iranian assets within its
jurisdiction.” Id. Subsequent Executive Orders and regulations implementing the
Accords unblocked the vast majority of Iranian property that had been blocked
pursuant to Executive Oder 12170, and directed its transfer to Iran. See, e.qg., Exec.
Order No. 12276, 46 Fed. Reg. 7913; Exec. Order No. 12279, 46 Fed. Reg. 7919;
Exec. Order No. 12280, 46 Fed. Reg. 7921; Exec. Order No. 12281, 46 Fed. Reg.
7923; Exec. Order No. 12282, 46 Fed. Reg. 7925; 31 C.F.R. 88 535.210-216.

The Accords also established the Iran-U.S. Claims Tribunal (“Tribunal”) in The
Hague for resolving, inter alia, certain claims of the United States and Iran against
each other.? 20 I.L.M. at 231-32. Under the Accords, Tribunal awards against the
governments are final, binding, and enforceable in the courts of any nation. Id. at 232.
The United States subjected itself to the jurisdiction of the Tribunal solely and
exclusively for the purpose of dealing with certain claims against it by Iran and
Iranian nationals. Id. at 231. Nothing in the Accords waives the sovereign immunity
of the United States in Tribunal-related matters before U.S. courts. Nor did the United

2 The Tribunal also serves to arbitrate certain claims of nationals of the
United States against Iran, claims of nationals of Iran against the United States, and
certain counterclaims. 20 I.L.M. at 231-32.

Statement of Interest of the United States -4 -
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States, in the Accords, waive its sovereign immunity with respect to claims by U.S.
citizens.

C.  Tribunal Claims Related to Plaintiffs’ Assignment Motions

As noted above, Plaintiffs’ assignment motions target monies they erroneously
believe are presently due and monies they believe may come due to Iran in the future
as a result of claims Iran has filed against the United States before the Tribunal. The
three claims specifically targeted for assignment by Plaintiffs are Tribunal Cases Nos.
A15 (1A and 11B), B7, and B1.

1. Tribunal Case No. A15

The Algiers Accords obliged the United States, subject to the provisions of U.S.
law applicable prior to November 14, 1979, to arrange for the transfer to Iran of all
Iranian tangible properties within the jurisdiction of the United States. See Algiers
Assignment Motion, Ex. C (preamble to Tribunal Case No. A15). In Tribunal Case
No. A15, Part 1A, Iran requested that the United States be ordered to arrange for the
transfer to Iran of all Iranian properties not yet so transferred and to compensate Iran
for all direct and indirect damages resulting from the alleged violation of obligations
after January 19, 1981. Id. In Part IIB, Iran sought compensation for any damages
arising from the blocking of its properties from November 14, 1979, until January 19,
1981, and for any deterioration of these properties during that period. Id.

The Tribunal has issued partial findings in Case No. A15 (IIA and IIB).
Specifically, the Tribunal found that the United States had, in certain instances,
breached its obligations under the Algiers Accords, but that because of insufficient

* Regardless of the specific Tribunal claims currently targeted by the
Plaintiffs, the same bars and issues discussed below — sovereign immunity, the
Assignment of Claims Act, and the impermissible infringement on U.S. foreign
policy — would apply to preclude assignment of any other unidentified Tribunal
awards. See infra Argument.

Statement of Interest of the United States -5-
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briefing on the issues of liability and damages, the Tribunal could not, at that time,
make any determination of liability with respect to any individual item of property,
or any damages that Iran may have incurred. Id. at  66. Further proceedings and
submissions were deemed necessary to determine liability on a case-by-case basis, and
the extent of damages, if any. 1d. at § 77. Presumably, Plaintiffs’ motion, asserting
that “these funds would be properly subject to an involuntary assignment order,”
Algiers Assignment Motion at 12, refers to any damages that might be rendered in this
case.

To date, however, liability has not yet been determined for specific items of
property, and no damages have been awarded. Grosh Decl. § 11. Moreover, the
United States continues to vigorously contest Iran’s claim that any breach occurred
with respect to the property at issue, and disputes Iran’s entitlement to compensation
of any kind. 1d. The parties are currently actively litigating these issues and no final
ruling (or award) is expected in the near term. 1d.

2. Tribunal Case No. B1

Tribunal Case No. Bl involves Iran’s claim against the United States based on
contracts underlying the United States Foreign Military Sales (“FMS”) Program.’
Grosh Decl. 7. Iran alleges that the United States breached its contracts on 1,126
FMS Letters of Offer and Acceptance under which Iran purchased military goods and
services from the United States. Id. The United States has filed a counterclaim

against Iran, seeking to recover losses arising out of Iran’s breach of its contractual

* Pursuant to the FMS Program, “the United States sells military equipment
and services to foreign nations and international organizations.” See Weinstein v.
Islamic Republic of Iran, 274 F. Supp. 2d 53, 58 (D.D.C. 2003) (describing
operation of the FMS Program). “Payments to the United States from the
participants in the program are deposited into a single account in the U.S. Treasury
known as the FMS Account.” 1d.

Statement of Interest of the United States -6-
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obligation to maintain the security of classified defense articles and related classified
information provided to it under the FMS program. Id. 1 8.

To be clear, the discrete sub-claim of Case No. B1 (Claim 4) referenced by
Plaintiffs, see FMS Assignment Motion at 7-11,> was terminated by agreement of the
United States and Iran in 1991. See Partial Award on Agreed Terms No. 525-B1-FT,
Dec. 2, 1991, reprinted in 27 Iran-U.S. C.T.R. 282; see also Grosh Decl. { 4, n.1.
Moreover, while other subparts of Case No. B1 have been resolved and paid, the
largest claims, as well as the U.S. counterclaim against Iran, continue to be actively
litigated before the Tribunal. Id. The United States vigorously contests Iran’s claim
of breach, and, until all of the Iranian and U.S. claims related to the FMS Program are
resolved by the Tribunal, it is unknown whether Iran is entitled to compensation
arising from the Iran FMS Program. 1d.

3. Tribunal Case No. B7

In Tribunal Case No. B7, Iran sought compensation for advance payments in
the amount of $7,933,951.04 made to the United States for the provision of uranium
enrichment services. Uranium Contracts Assignment Motion, Ex. C at 1. After
reviewing the underlying contracts, the Tribunal awarded Iran that amount. 1d. at 3.
The $7,933,951.04 award in Case No. B7 was paid in full by the United States in
1985. Grosh Decl. §17. Thus, Plaintiffs’ claim has been extinguished and cannot be

> Although Plaintiffs’ FMS Assignment Motion specifically references only
Tribunal Case No. B1, see Motion at 7-11, Plaintiffs also assert that “[o]ther
amounts are well due Iran, all arising out of the Foreign Military Sales Program,
and other cases might well be pending.” Id. at 11. As noted above, there are
currently no outstanding Tribunal awards due Iran. Grosh Decl. { 6. Regardless,
the analysis regarding the assignability of any hypothetical future Tribunal awards
based on the FMS Program remains the same. Such accounts constitute funds held
by the U.S. Treasury, and no waiver of sovereign immunity applies that would
allow the Court to order assignment of any future Tribunal awards that would be
paid out of U.S. Treasury funds. See infra Argument Part A.

Statement of Interest of the United States -7-
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assigned. Uranium Contracts Assignment Motion at 9 (noting that “[t]he assets which
are the subject of the assignment is the obligation owed by the U.S. to Iran for failure
to reimburse the sum of $7,933,951.04 for funds advanced pursuant to the provisions
of various enriched uranium service contracts.”).

ARGUMENT

Plaintiffs seek an order from this Court assigning any monies due Iran from

hypothetical future awards by the Tribunal.® According to Plaintiffs, an assignment
of the Tribunal’s future awards to Iran is warranted under CCP § 708.510, the Foreign
Sovereign Immunities Act (“FSIA”), and the Terrorism Risk Insurance Act (“TRIA”).
However, California law does not control in a claim against the United States.
Instead, for a plaintiff to obtain relief against the United States, he or she must identify
a waiver of sovereign immunity that allows the specific relief sought. Neither the
FSIA nor the TRIA contains an applicable waiver of sovereign immunity, and
Plaintiffs have failed to identify any other source of waiver. Plaintiffs’ assignment
motions must therefore be denied.

Additionally, even if a waiver existed, Plaintiffs’ requested assignments are
contrary to the precepts underlying the Assignment of Claims Act. Finally, and of
paramount importance, an assignment of Iran’s Tribunal awards would undermine the
United States’ position at the Tribunal and could lead Iran to assert a violation of U.S.
obligations under the Algiers Accords. Were California law to be interpreted in such
a manner that it interfered with important U.S. foreign policy objectives in claims
before the Tribunal, as provided for in the Algiers Accords, its application would be
preempted.

® Plaintiffs also seek assignment of current Tribunal awards, but as noted
above, there are no outstanding awards by the Tribunal against the United States.
Grosh Decl. 1 6.

Statement of Interest of the United States -8-
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Plaintiffs also seek a “turnover order of the entire catalogue of the Shah’s
assets.” Shah Assets Turnover Motion Docket No. 8-3 at 13. However, none of the
assets identified in Plaintiffs’ motion have ever been determined to be Iranian. There
is therefore no basis for the Court to order the turnover of non-Iranian assets (as
Plaintiffs’ judgment is only against Iran).

A. Assignment of Iran’s Tribunal Claims to Plaintiffs Would Violate

U.S. Sovereign Immunity

“An assignment order [pursuant to CCP § 708.510] may not be issued with
respect to assets which are immune from execution.” Quaestor Investments, Inc., v.
State of Chiapas, 1997 WL 34618203, *6 (C.D. Cal. 1997) (citing CCP § 708.510(f)).’
Plaintiffs’ requested assignments are precluded because any assignment of Iran’s

rights to Tribunal awards, and subsequent direction to the United States to make
payment directly to Plaintiffs, would violate U.S. sovereign immunity. Plaintiffs
incorrectly suggest that because they do not seek to levy or execute directly against
U.S. funds, the requested assignments do not run afoul of the principles of sovereign
immunity. FMS Assignment Motion at 17-19; Uranium Contracts Assignment
Motion at 13-16; Algiers Assignment Motion at 19-21. However, funds to pay any
future awards would be drawn from the U.S. Treasury (as with past awards) and
remain the property of the United States until actually transferred to Iran. See, e.Q.,
Weinstein, 274 F. Supp. 2d at 58 (“It is undisputed that this [FMS] account represents

" Plaintiffs’ assignment motions appear to request that the Court order “the
judgment debtor” — Iran — to assign its right to Tribunal awards to Plaintiffs.
Indeed, that is all that California law allows. See CCP § 708.510(a) (providing that
the court may only order “the judgment debtor to assign to the judgment creditor . .
. a right to payment”) (emphasis added). Via this assignment, Plaintiffs then
purport to require the United States to “pay[] Plaintiff [directly], and not Iran.”
Algiers Assignment Motion at 16. Such assignment requiring the United States to
pay Plaintiffs directly implicates U.S. sovereign immunity and other foreign policy
concerns, as discussed in detail below.

Statement of Interest of the United States -9-
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a fund held by the U.S. Treasury.”). No applicable waiver of sovereign immunity
permits the assignment of payment (present, future or contingent) from U.S. Treasury
funds.

1. Sovereign Immunity Principles in the Attachment,
Garnishment, and Lién Context are Controlling

The sovereign immunity principles that have been clearly articulated by courts
in the attachment, garnishment, and lien context provide a roadmap for the Court, and
are dispositive of Plaintiffs’ assignment motions.

It is axiomatic that “[absent] a waiver, sovereign immunity shields the Federal
Government and its agencies from suit.” Dep’t of the Army v. Blue Fox., 525 U.S.
255, 260 (1999) (quoting EDIC v. Meyer, 510 U.S. 471, 475 (1994)). Sovereign
Immunity operates as a jurisdictional bar. See Meyer, 510 U.S. at 475. Sovereign

immunity principles apply with equal force to attachments, garnishments, and
equitable liens on government funds and property. See Blue Fox, 525 U.S. at 257;
FHA v. Burr, 309 U.S. 242, 243 (1939); Buchanan v. Alexander, 45 U.S. 20, 21
(1846); Arizona v. Bowsher, 935 F.2d 332, 334 (D.C. Cir. 1991). These procedural
vehicles for enforcing judgments are types of “civil process” for the collection of a

judgment, and are thus a type of suit. See Franchise Tax Bd. v. United States Postal
Serv., 467 U.S. 512, 518 (1984) (“Garnishment and attachment commonly are part

and parcel of the [civil] process, provided by statute, for the collection of debt.”)
(quoting FHA v. Burr, 309 U.S. 242, 245 (1940)); Flatow v. Islamic Republic of Iran,
74 F. Supp. 2d 18 (D.D.C. 1999) (quashing writs of attachment on sovereign

immunity grounds).

For purposes of sovereign immunity in the collection context, the relevant
inquiry does not depend upon whether the funds or property sought are subject to
claims by another party. Instead the analysis turns upon whether the funds or property
sought are in the possession or under the control of the U.S. government. See e.q.
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Blue Fox, 525 U.S. at 263 (holding that seizure or attachment of funds “in the hands
of the Government” requires sovereign immunity waiver); Buchanan, 45 U.S. at 21
(*“So long as money remains in the hands of a disbursing officer, it is as much the
money of the United States, as if it had not been drawn from the treasury.”); Aut.
Sprinkler Corp. v. Darla Envtl. Specialists, 53 F.3d 181, 182 (7" Cir. 1995) (“[T]he
principle of governmental immunity is simple: anyone who seeks money from the

Treasury needs a statute authorizing that relief.”); Bowsher, 935 F.2d at 334
(sovereign immunity barred creditors from attaching “trust fund” established in
Treasury to hold money owed to others); Haskins Bros. & Co. v. Morgenthau, 85 F.2d

677, 681 (D.C. Cir. 1936) (applying the United States' immunity as sovereign to
federal funds even though they were earmarked for a specific purpose).
“[S]overeign immunity prevents a judge from directing how, when, and to
whom the United States should distribute funds.” Aut. Sprinkler, 53 F.3d at 181
(interpreting Buchanan, 45 U.S. at 21). Thus, crucial to the analysis is the

understanding that it is not the funds themselves that are immune from suit, but the
United States and its “power of control and disposition.” Haskins, 85 F.2d at 681.

Indeed, “[s]o long as money remains in the hands of a disbursing officer, it is as much
the money of the United States, as if it had not been drawn from the treasury. Until
paid over by the agent of the government to the person entitled to it, the fund cannot,
in any legal sense, be considered a part of his effects.” Buchanan, 45 U.S. at 21
(emphasis added). [llustrative of this point is the decision issued in Flatow, 74 F.
Supp. 2d at 18. The Flatow plaintiffs sought to attach the $5 million award issued by
the Tribunal to Iran in Case No. A27. Specific monies were earmarked to pay the
award from U.S. Treasury funds. Nonetheless, citing the foregoing principles, the
Flatow court granted the United States’ motion to quash the writ of attachment for
these “earmarked” funds, finding that sovereign immunity barred the writ as a suit
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against the United States, and that those funds remain the property of the United States
“until the government elects to pay them to whom they are owed.” Id. at 21-22.

2. An Assignment of Claims Against the United States Likewise
Requires a Waiver of Sovereign Immunity

An assignment order implicates the same sovereign immunity principles as the
collection vehicles of garnishments, attachments and liens.® Just like the plaintiff in
Blue Fox, Plaintiffs seek to collect a (in this case hypothetical) debt owed by a third
party directly from the U.S. government. See Blue Fox, 525 U.S. at 262-63 (finding

equitable lien’s goal is to seize or attach money in the hands of the Government as
compensation for the loss resulting from the default of the prime contractor). An
assignment of any hypothetical future award, which would have the effect of requiring
the United States to pay funds from the U.S. Treasury directly to Plaintiffs (rather than
Iran), would therefore be no different from the attachment or garnishment of a

pending payment from the U.S. Treasury. Both are clearly barred by sovereign

immunity. Blue Fox, Inc., 525 U.S. at 263. Importantly, “Buchanan did not turn on
the procedure by which the creditor asserted its claim. The principle of governmental
immunity is simple: anyone who seeks money from the Treasury needs a statute
authorizing that relief.” Aut. Sprinkler, 53 F.3d at 182 (citations omitted). No statute
authorizes the relief sought here.

® Indeed, an assignment order operates in essentially the same manner as
these to collect on a debt. See Philippine Export and Foreign Loan Guarantee
Company v. Chuidian, 218 Cal. App. 3d 1058, 1092-93 (Cal. App. 6 Dist. 1990)
(trial court’s order pursuant to CCP § 708.510 for an assignment order
interchangeably discussed by parties as a “levy” and a “garnishment order”); Frank
F. Fasi Supply Co. v. Wigwam Inv. Co., 308 F. Supp. 59, 61 (D.Haw. 1969)
(noting that “[g]arnishment . . . generally pertains to the satisfaction of an
indebtedness out of property or credits of the debtor in the possession of, or owing
by, a third person.”).
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Plaintiffs argue that assignments and levies are distinct remedies because,
whereas a levy would subject the creditor to suit or “other more Draconian remedies”
an assignment order would simply replace Iran with the plaintiffs. See, e.q., FMS
Assignment Motion at 18. Plaintiffs assert that an assignment would not alter the
relationship between the assignor (Iran, the judgment creditor) and the obligor (the
United States, the judgment debtor). 1d. at 19. According to Plaintiffs, “as an
involuntary assignee, the judgment creditor would have no greater or lesser rights than
the judgment debtor in the underlying relationship between [the U.S.] and [Iran] . . .
. the U.S. would have no standing to argue that its status would be altered by virtue
of the assignment as the status of the U.S. remains intact.” 1d. However, that
argument fails to appreciate that, until it leaves the Treasury, the money remains U.S.
funds over which the United States has not consented to suit. See also United States
v. Sherwood, 312 U.S. 584, 591 (1941) (noting the “embarrassments” if jurisdiction
were not deemed restricted, and that in such case of unrestricted jurisdiction, the

Government, to protect its interests, “must not only litigate the claim upon which it
has consented to be sued, but must make certain that respondent’s right, as against the
judgment debtor, is properly adjudicated.”); see also infra Part C (noting that

assignment order could undermine U.S. position before the Tribunal).

For purposes of sovereign immunity, the critical issue is whether funds or
property are in the possession or under the control of the U.S. government, and not
whether they may be subject to claims by another party. See, e.g., Bowsher, 935 F.2d

at 334 (“trust fund” established in Treasury to hold money owed to others not subject
to suit). Money inthe United States Treasury is “federal money,” and though “various
persons have claims against the United States in amounts exactly matching these
funds, and intended by Congress to be paid from these funds, [this] does not give
those individuals a property interest in the money.” Id. at 334. Absent a waiver of
sovereign immunity, enforcement of an order from the Court requiring the United
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States to make payment to Plaintiffs for future awards owed under the Tribunal to Iran
would improperly subject the United States to judicial process, and would improperly
task “a judge [with] directing how when, and to whom, the United States should
distribute funds.” Aut. Sprinkler, 53 F.3d at 181 (interpreting Buchanan). Just like
garnishment and attachment, “assignments by operation of law” are “in effect third-

party suits against the government.” See U.S. v. Aetna Cas. & Sur. Co., 338 U.S. 366,
380 (1949) (quoting from congressional hearing); Franchise Tax Bd., 467 U.S. at 518.
To be sure, courts have occasionally granted such assignments against the

United States, but in none of these cases was the issue of sovereign immunity
addressed. See Price v. Forrest, 173 U.S. 410 (1899); Danielson v. United States, 416
F.2d 408 (9th Cir. 1969). These cases therefore shed no light on the jurisdictional
issue presented here. See Webster v. Fall, 266 U.S. 507, 510 (1925) (“Questions
which merely lurk in the record, neither brought to the attention of the court nor ruled

upon are not to be considered as having been so decided as to constitute precedents.”);
Burbank-Glendale-Pasadena Airport Auth. v. City of Burbank, 136 F.3d 1360, 1363
(9™ Cir. 1998) (reaffirming that a court is not bound by prior sub silentio holdings on

jurisdictional issues). Compare Blue Fox, 525 U.S. at 264-65 (declining to imply

contrary rule of sovereign immunity relating to equitable subrogation from prior cases
where equitable subrogation was permitted, but where question of sovereign immunity
was not considered).

Moreover, in the few cases where sovereign immunity has been raised as a
defense to an assignment, courts have accepted that sovereign immunity principles
were in fact applicable, but analyzed whether the original (and undisputed) waiver of
sovereign immunity extended to the claims of the assignee. See Aetna, 338 U.S. at
383 (permitting assignment of claim against the United States because Federal Tort
Claims Act waiver of sovereign immunity encompassed subrogees); Ins. Co. of the
West v. United States, 243 F.3d 1367, 1373-75 (Fed. Cir. 2001) (holding Tucker Act’s
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broad waiver of sovereign immunity, like the waiver in the Federal Tort Claims Act,
did not limit claims by original claimant, and Tucker Act therefore waived sovereign
immunity for assignees). Here, however, the United States has only waived its
sovereign immunity before an international tribunal in very limited and constrained
circumstances, and only for certain claims brought by Iran and Iranian nationals, in
furtherance of specific foreign policy interests. 20 I.L.M. at 231. The Algiers
Accords contain no “express waiver of sovereign immunity that would permit a third-
party to assign U.S. funds owed to Iran.” Flatow, 74 F. Supp. 2d at 25.

In short, assignments — like attachments, garnishments, and liens — that involve
funds or property held by the United States, require a waiver of sovereign immunity.
Plaintiffs have identified no applicable waiver, and therefore sovereign immunity
imposes a jurisdictional bar on the Court.

3. Recent Revisions to the FSIA do Not Waive Sovereign
Immunity For Assignment of Tribunal Awards

Waivers of sovereign immunity “must be unequivocally expressed in statutory
text . . . and will not be implied.” Lane v. Pena, 518 U.S. 187, 192 (1996) (citations
omitted). Such waivers must be “construed strictly in favor of the sovereign,” and not

“enlarge[d] beyond what the language of the statute requires.” Ruckelshaus v. Sierra
Club, 463 U.S. 680, 685 (1983) (internal quotation marks and citations omitted). See
also Blue Fox, 525 U.S. at 261 (waivers must be “strictly construed . . . in favor of the

sovereign”). Any ambiguities in the statutory text must be resolved in favor of
immunity. United States v. Williams, 514 U.S. 527, 531 (1995). Here, the United
States has not waived sovereign immunity over funds held within the U.S. Treasury

— the source of funds that would presumably recompense Iran for any future Tribunal
award in its favor See, e.g., Weinstein, 274 F. Supp. 2d at 58 (noting that the FMS

account represents a fund held by the U.S. Treasury, and that “funds held in the U.S.
Treasury — even though set aside or ‘earmarked’ for specific purposes — remain the
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property of the United States until the government elects to pay them to whom they
are owed.”) (quoting Flatow, 74 F. Supp. 2d at 21) (emphasis added).

Plaintiffs argue that recent amendments to the FSIA have removed prior
impediments to obtaining alleged funds that may be owed to Iran. Specifically, they
assert that the new provisions of 28 U.S.C. 8 1605A(a)(1) and § 1610(g) have
“stripped away all immunities previously enjoyed by a terrorist state.” See, e.9., FMS
Assignment Motion at 11. In making these claims, Plaintiffs rely upon 28 U.S.C.

8§ 1605A,° and more particularly 28 U.S.C. § 1610(g)(2).

Sec. 1610(g) provides in relevant part:

(g) Property in certain actions.—

(1) Ingeneral.—Subject to paragraph (3), the property of a foreign state
against which a judgment is entered under section 1605A, and the
property of an agency or instrumentality of such a state, including
property that is a separate juridical entity or is an interest held
directly or indirectly in a separate juridical entity, is subject to
attachment in aid of execution, and execution, upon that judgment

as provided in this section, . . .

% Sec. 1605A(a)(1) provides:

(1)  No immunity.— A foreign state shall not be immune from the
jurisdiction of courts of the United States or of the States in any case
not otherwise covered by this chapter in which money damages are
sought against a foreign state for personal injury or death that was
caused by an act of torture, extrajudicial killing, aircraft sabotage,
hostage taking, or the provision of material support or resources for
such an act if such act or provision of material support or resources is
engaged in by an official, employee, or agent of such foreign state
while acting within the scope of his or her office, employment, or
agency.
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(2)  United States sovereign immunity inapplicable.— Any property of
a foreign state, or agency or instrumentality of a foreign state, to
which paragraph (1) applies shall not be immune from attachment in
aid of execution, or execution, upon a judgment entered under
section 1605A because the property is regulated by the United States
Government by reason of action taken against that foreign state
under the Trading With the Enemy Act [TWEA] or [IEEPA].

As a preliminary matter, section 1610(g) only applies to judgments entered
under 28 U.S.C. § 1605A. That statute was enacted nearly 18 months after Plaintiffs
obtained the judgment they seek to enforce. Therefore, by its terms, this provision is
inapplicable to Plaintiffs. Inaddition, by its express terms, this provision only impacts
the property of a foreign state. Nothing in the text indicates that Congress
contemplated that the United States might be liable for third-party judgments against
Iran. Nor does the text of this provision waive U.S. sovereign immunity with respect
to U.S. property or funds. Simply put, any future Tribunal awards would be paid from
U.S. property — specifically, U.S. Treasury funds — and not from foreign property
“regulated by the United States by reason of action taken against the foreign state
under [TWEA] or [IEEPA].”* See e.g. Blue Fox, 525 U.S. at 263; Buchanan, 45 U.S.

19 Plaintiffs also assert that if a Tribunal claim is premised on blocked
assets, then any future funds earmarked for paying awards premised on those
claims constitute “blocked” funds for purposes of the Terrorism Risk Insurance
Act of 2002 (TRIA), Pub. L. No. 107-297, Title 11, § 201(a), 116 Stat. 2322 (Nov.
26, 2002) (providing that in “a judgment against a terrorist party on a claim based
upon an act of terrorism . . . the blocked assets of that terrorist party . . . shall be
subject to execution or attachment in aid of execution to satisfy such judgment to
the extent of any compensatory damages”). See Algiers Assignment Motion at 13.
However, a dispute over blocked property (or property that allegedly should have
been blocked) does not convert funds earmarked for payment of an award into

(continued...)
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at 21; Aut. Sprinkler, 53 F.3d at 182; Haskins, 85 F.2d at 681; Flatow, 74 F. Supp. 2d
at 22." Regardless of any “stripp[ing] away [of the] immunities previously enjoyed

by a terrorist state” by these provisions, the United States’ immunity over monies in
the U.S. Treasury remains.

By their own terms, the cited provisions apply only to “the property of a foreign
state.” 28 U.S.C. 8 1610(g)(1) and (2). The express language of the statute controls.
Even if the Court were to find the statute’s language susceptible to a different meaning
(i.e., that U.S. Treasury funds in FMS accounts, or Treasury funds earmarked for
Tribunal payments, could qualify as “foreign property” that “is regulated by the
United States Government . . . [under TWEA or IEEPA]”), any ambiguity must be
strictly construed in favor of the sovereign. See Blue Fox, 525 U.S. at 261; Lane, 518

19(...continued)
blocked property itself.

1 Plaintiffs also allege that, “[w]ith sovereign immunity gone, the Foreign
Military Sales account are now subject to enforcement.” FMS Assignment Motion
at 12. Plaintiffs include this statement without any further elaboration. To the
extent Plaintiffs are asserting that the FMS funds may be directly assigned to them
(rather than a Tribunal award as such), the analysis remains the same. The FMS
account is not foreign property but belong to the United States, and therefore the
cited changes to the FSIA, which affect the immunity of foreign property, are
irrelevant to the sovereign immunity analysis pertaining to U.S. Treasury funds.
Weinstein, 274 F. Supp. 2d at 58; Flatow, 74 F. Supp. 2d at 21. Indeed, Plaintiffs
apparently concede that FMS accounts are U.S. property, as they attach and rely
upon the decision of the District of Columbia District Court in Mousa v. The
Islamic Republic of Iran, 00-2096 (WBB) (November 5, 2003) (holding that “[t]he
bottom line is that the FMS account is held by the United States Treasury, and as
such, the funds therein ‘remain the property of the United States government until
the government elects to pay them to whom they are owed’”) (citations omitted).
See FMS Assignment Motion at 6, Ex. C; see also Weinstein, 274 F. Supp. 2d at
58; Flatow, 74 F. Supp. 2d at 21).
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U.S. at 192; Williams, 514 U.S. at 531; Ruckelshaus, 463 U.S. at 685. See also
United States v. Nordic Village, Inc., 503 U.S. 30, 33 (1992).
In sum, no waiver of sovereign immunity applies to encompass Plaintiffs’

efforts to satisfy their judgment by the assignment either of potential future Tribunal
awards owed by the United States to Iran or of the FMS accounts directly. The United
States’ decision to arbitrate claims before the Iran-U.S. Claims Tribunal through the
Algiers Accords cannot be read to waive immunity for claims by any entity or person
other than Iran and Iranian nationals before the Tribunal, and certainly cannot be
understood to be a waiver of sovereign immunity over U.S. Treasury funds or consent
to jurisdiction over such funds by United States courts.

B. Plaintiffs’ Requested Assignments are Also Barred by the
Assignment of Claims Act

Even if a waiver of sovereign immunity applied, the particular assignments
requested by Plaintiffs are barred by the Assignment of Claims Act. Under the Act,
“atransfer or assignment of any part of a claim against the United States Government
or of an interest in the claim” “may be made only after a claim is allowed, the amount
of the claim is decided, and a warrant for payment of the claim has been issued . . .”
31 U.S.C. § 3727(a)(1) & (b). Here, because no Tribunal awards are outstanding
against the United States, the only assignments would be future or contingent claims,
which are not within the scope of this provision. Nor do the Act’s exceptions for
involuntary assignments apply.

It has long been understood that the “sole purpose” of the Act “was to protect
the government and not the parties to the assignment.” Goodman v. Niblack, 102 U.S.
556, 560 (1880). The Act is intended to prevent (1) multiplication of claimants
against the government “by having to deal with several persons instead of one, and by

the introduction of who was a stranger to the original transaction,” id.; (2) possible
multiple payments of claims, to make investigation of alleged assignments
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unnecessary, Spofford v. Kirk, 97 U.S. 484, 490 (1878); (3) buying up of claims
against the United States, which might be improperly used to influence government
officials, Aetna, 338 U.S. at 373; and (4) loss of “defenses which [the United States]
has to claims by an assignor by way of set-off, counterclaim, etc. which might not be
applicable to an assignee,” United States v. Shannon, 342 U.S. 288, 291-92 (1952)

(internal quotations omitted).

Courts have found exceptions to the scope of the Act “in cases which were
thought not to be productive of the evils which the statute was designed to obviate.”
Aetna, 338 U.S. at 373. These include assignments by “operation of law,” such as the
passing of claims through intestacy, devisees, or assignees in bankruptcy. See
Shannon, 342 U.S. at 292-93; Goodman, 102 U.S. at 560-61. See also Keydata Corp
v. United States, 504 F.2d 1115, 1118-20 (CI. Ct. 1974) (holding assignment pursuant
to adversary proceeding from nominal owner to beneficial owner did not implicate

purposes served by the Act because, inter alia, it would not multiply the number of
claimants with which the United States would have to deal).

The instant circumstances — judgment creditors seeking to assign the United
States’ assets based upon an act of terrorism by Hamas — are distinct from those of a
subrogee, or an heir or a bankruptcy creditor stepping into the shoes of the assignor
under the Federal Tort Claims Act or the Tucker Act. Plaintiffs would not receive
these claims in the same way that an heir or devisee in bankruptcy proceedings
receives title to a claim by operation of law, and Congress provided no avenue for a
claim by a party in Plaintiffs’ position against the United States. An important
purpose of the Iran-U.S. Claims Tribunal was to create a forum where the United
States agreed to arbitrate a discrete set of claims against it by Iran and Iranian
nationals within the jurisdiction of the Tribunal. Allowing assignment of Tribunal
awards to judgment creditors of Iran might affect the United States’ counterclaims and
defenses, and would inevitably multiply the number of claimants to whom the United
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States would have to respond as other judgment creditors seek to apply the same
theory. This would raise the specter of multiple payments. As noted, infra, an order
permitting such assignments could result in the United States needing to defend itself
against additional claims of liability before the Tribunal, and could complicate the
dealings between Iran and the United States in that forum. Grosh Decl. 3. Claims
between sovereign nations can implicate treaty obligations and sensitive issues of
international diplomacy and comity which simply do not exist as between the United
States and a private party.

The requested assignments therefore fall within the Assignment of Claims Act
and should be denied. To find an exception here would be “productive of the evils
which the statute was designed to obviate.” Aetna, 338 U.S. at 373.

C. An Assignment Order Would Seriously Undermine Substantial

Foreign Policy Interests of the United States, and California Law
Allowing Any Such Assignment is Therefore Preempted

An assignment of Iran’s claims against the United States would impact
significant foreign policy interests and undermine the United States’ position before
the Tribunal. Grosh Decl. § 3. Not only could an order from this Court assigning the
payment of Tribunal awards against the United States lead Iran to assert a violation
of international obligations, Iran might also argue that the United States should be
required to pay Iran directly. Such an order could lead Iran to assert new claims
against the United States before the Tribunal.

Inthis regard, the Tribunal has previously found the United States liable to Iran
for the failure of U.S. courts to enforce Tribunal awards against U.S. nationals. In
1983, the Tribunal resolved a dispute between Iran Aircraft Industries (an Iranian
governmental entity), and Avco Corporation, a U.S. company, and awarded several
million dollars to the Iranian company. Avco Corp. v. Islamic Republic of Iran
(Partial Award No. 377-261-3), 19 Iran-U.S. Cl. Trib. Rep. 200 (1988). Avco refused
to pay the award, and Iran brought suit in the District Court for the District of
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Connecticut. The Connecticut district court denied enforcement of the Avco award,
and the Second Circuit affirmed. Iran Aircraft Industries v. Avco Corp., 980 F.2d 141
(2d Cir. 1992) Iran returned to the Tribunal, where it then asserted a claim directly

against the United States for the failure of its courts to enforce the Tribunal award.
Grosh Decl. 1 4. The Tribunal found the United States liable for damages to Iran
because the United States had violated its obligation under the Algiers Declarations
to ensure that a valid award of the Tribunal against a U.S. national be treated as final,
binding, valid, and enforceable, in the jurisdiction of the United States. See Islamic
Republic of Iran v. United States, 1998 WL 1157733, Case No. A27, Award No. 586-
A27-FT, at 32, § 71 (Iran-U.S. Claims Tribunal, June 5, 1998). Accordingly, the
Tribunal awarded Iran the sum of $5,042,481.65 “on its claim related to the

enforcement of the Tribunal’s award in Avco.” Id. at 34, § 78. In a separate but

related case, the Tribunal noted that its award in Case A27 was “final and binding .
.. and must be carried out without delay.” See United States v. Iran, Order at 2, Case
No. A28 (Doc. 62) (Iran-U.S. Claims Tribunal, Aug. 5, 1998). The Tribunal
expressed its expectation that the United States would pay that amount “promptly and

directly to Iran.” Id. (emphasis added).

Were the Court to order the assignment of any future Tribunal awards to Iran,
effectively ordering the U.S. to pay Plaintiffs directly, rather than Iran, the United
States could find itself subject to claims by Iran before the Tribunal seeking that the
United States again “pay [the award] amount promptly and directly to Iran,”
notwithstanding the fact that the United States had already made payment to Plaintiffs.
Id. Further subsequent awards could again be assigned by courts to the Plaintiffs, or
any other judgment creditor. Such an endless cycle could potentially subject the
United States taxpayer to liability for all U.S. Court judgments entered against Iran
in favor of third-party plaintiffs.
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The Supreme Court has found that state law that conflicts with foreign policy
agreements (such as the Algiers Accords) of the United States is preempted.
American Ins. Assoc. v. Garamendi, 539 U.S. 396, 413-414 (2003). The United States
entered into the Algiers Accords, in part, to settle the claims by the Government of the

United States of America and the Government of the Islamic Republic of Iran through
arbitration. 20 I.L.M. 223. Inentering into the Accords, the United States agreed that
Tribunal awards against the governments would be final and binding and enforceable
in the courts of any nation in accordance with its laws. Id. at 232.

Any entry of an order by the Court assigning payment of Tribunal awards in
Iran’s favor would therefore impermissibly infringe on United States foreign policy.
In light of the “imperative[] . . . that federal power in the field affecting foreign

relations be left entirely free from local interference,” Hines v. Davidowitz, 312 U.S.

52, 63 (1941), state “regulations must give way if they impair the effective exercise
of the Nation’s foreign policy.” Zschernigv. Miller, 389 U.S. 429, 440 (1968). To the
extent CCP § 708.510 provides for the involuntary assignment of Iran’s future

Tribunal awards (which it does not, see supra), it is preempted. Garamendi, 539 U.S.
at 396 (finding that state law requiring certain insurers to disclose information about
Holocaust-era policies impermissibly interfered with the President’s conduct of
foreign affairs and was preempted on that basis).
D.  None of the Assets of the Family of the Former Shah Have Been
Determined to be Iranian and a Turnover Order is Therefore
Improper
Plaintiffs have also filed a motion requesting a “turnover order of the entire
[sic] of the catalogue of the Shah’s assets.” Shah Assets Turnover Motion at 13.
Plaintiffs’ motion is premised on a misunderstanding of both Tribunal findings in its
Partial Award in Case No. A11 and the resolution of other U.S. litigation. Neither the

Tribunal nor U.S. courts have ever found the assets identified in Plaintiffs’ motion to
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be Iranian. A turnover order of the assets of the family of the former Shah would
therefore be improper.

In 1981, Iran filed Claim A11 with the Tribunal, alleging that the United States
had failed to comply with Point IV of the General Declaration of the Algiers Accords.
Grosh Decl. 1 12. Point IV provides that the United States “will freeze, and prohibit
any transfer of, property and assets in the United States within the control of the estate
of the former Shah or of any close relative of the former Shah served as a defendant
in U.S. litigation brought by Iran to recover such property and assets as belonging to
Iran.” Id. The freeze order was to remain in effect “until such litigation is finally
terminated.” Id. The only assets that were ever identified as falling within the scope
of this provision were certain assets held by Ashraf Pahlavi and Shams Pahlavi, sisters
of the Shah. 1d. 1 13.

All of the litigation brought by Iran in U.S. courts to recover the property and
assets described in Point 1V has been dismissed. See Islamic Republic of Iran v.
Mohammed Reza Pahlavi and Farah Diba Pahlavi, No. 22013/79 (N.Y. Sup. Ct.);
Islamic Republic of Iran v. Ashraf Pahlavi, No. 4432/90 (N.Y. Sup. Ct.); Islamic
Republic of Iran v. Shams Pahlavi, NO. WEC 069489 (Cal. Sup. Ct.); Islamic
Republic of Iran and Bank Mellat v. Shams Pahlavi, No. WEC 070089 (Cal. Sup. Ct.);
Bank Melli and Bank Mellat v. Shams Pahlavi, No. 92-CV-5479 (C.D. Cal.). Iran

never succeeded in proving that the assets belonged to Iran. Grosh Decl. § 15. The

United States lifted the freeze order when the litigation was finally terminated by
amending the relevant regulations. See 31 C.F.R. §8535.217; Grosh Decl. 1 15. Given
that the assets of the family of the former Shah were never determined to be Iranian,
Plaintiffs have no basis upon which to request an order for the “turnover . . of the

entire of the catalogue of the Shah’s assets.” Shah Assets Turnover Motion at 13.
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Dated: June 9, 2008

Statement of Interest of the United States
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GREGORY G. KATSAS
Acting Assistant Attorney General

THOMAS P. O’BRIEN
United States Attorney

JOSEPH H. HUNT
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VINCENT M. GARVEY
Deputy Director, Federal Programs Branch

/s/ Heather R. Phillips
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