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No. 08-5078

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

DR. ROGER C.S. LIN, et al.,

Plaintiffs-Appellants,

UNITED STATES OF AMERICA,

Defendant-Appellee,

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR DEFENDANT-APPELLEE

STATEMENT OF JURISDICTION

Plaintiffs invoked the district court’s jurisdiction under

28 U.S.C. § 1331, the Administrative Procedure Act, 5 U.S.C. §§

702, 704, and the Immigration and Nationality Act, 8 U.S.C.

1503. See JA6 (Amended Complaint). The district court dismissed

plaintiffs’ claims on March 18, 2008. JA 23-37 (Order and

Memorandum Opinion). Plaintiffs filed a timely notice of appeal

on March 31, 2008. JA39 This Court has appellate jurisdiction

under 28 U.S.C. § 1291.
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STATEMENT OF THE ISSUES

i. Whether the district court correctly concluded that the

political question doctrine barred adjudication of plaintiffs’

claims that they qualify as United States nationals by virtue of

their residence in Taiwan.

2. Whether, assuming that this action were justiciable,

plaintiffs’ suit should be dismissed for failure to state a

claim.

STATUTES AND REGULATIONS

The relevant statutory and regulatory provisions are

reproduced in the addendum to this brief.

STATEMENT OF THE CASE

Plaintiffs are residents of Taiwan and members of the Taiwan

Nation Party, which is also a plaintiff. Plaintiffs allege that

they are "United States nationals" by virtue of their residence

in Taiwan and seek a declaration that they are entitled to

passports and to other "rights and privileges as United States

nationals." JAIg. Piaintiffs invoked the equal protection and~

due process protections of the Fifth and Fourteenth Amendments,

the Eighth Amendment, and the First Amendment right to petition

the government. JAI9-20. The district court dismissed the

complaint under the political question doctrine. JA23-37; Lin v.

United States, 539 F. Supp. 2d 173 (D.D.C. 2008). Plaintiffs
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filed a timely notice of appeal.

STATEMENT OF FACTS

I. Factual Backqround

A. The status of Taiwan has long been a subject of

international dispute. At the close of the Sino-Japanese War in

1895~, China ceded sovereignty over Taiwan (then called Formosa)

to Japan. JA23-24. Japan retained control of the island until

the conclusion of World War II in 1945. Upon the surrender of

Japan to the United States and its allies, General Douglas

~MacArthur issued an order instructing all Japanese forces in

Taiwan to surrender to the Republic of China. Id.

In 1952, Japan and the Allied Powers, including the United

States, signed a peace treaty which provided that "Japan

renounces all right, title and claim to Formosa and the

Pescadores," but did not otherwise address Taiwan’s status.

Treaty of Peace with Japan, Article 2(b), Treaties and

International Acts Series 2490 (1952); JA42-43. In 1954, the

United States and the Republic of China ("ROC") signed a mutual

defense treaty wherein the United States recognized the Republic

of China as the government of China and recognized Taiwan to be

among its territories. See Mutual Defense Treaty Between the

United States and the Republic of China, Dec. ~2, i954, 6 U.S.T.

433, Article VI (stating that "the terms ’territorial’ and



’territories’ shall mean in respect of the Republic of China,

Taiwan and the Pescadores").

B. In 1972, the United States issued a joint communique

with the People’s Republic of China ("PRC"), acknowledging that

from China’s perspective, the "Taiwan question is the crucial

question obstructing the normalization of relations between China

and the United States." JA359; United States of America-People’s

Republic of China Joint Communique of Feb. 27, 1972 [Shanghai

Communique], U.’S. Department of State Bulletin, Vol. 66 (1972),

No. 17~8, at 437. The United States acknowledged the Chinese

position that "Taiwan is a part of China," and confirmed that

"[t]he United States government does not challenge that

position." JA359-360; Shanghai Communique at 437-438.

In 1978, President Carter announced that as of January I, .

1979, the United States "is recognizing the government of the

People’s Republic of China as the sole legal government of China

and is terminating diplomatic relations with the Republic of

China." 44 Fed. Reg. 1075 (December 30, 1978); see JA 362;

U.S. Department of State Bulletin, Vol. 79 (1979), No. 2023 at

25. The President’s memorandum stated that the "[e]xisting

international agreements and arrangements in force between the

United States and Taiwan shall continue in force." Id. In his

memorandum, President Carter also stressed that the "American

people will maintain commercial, cultural, and other relations



with the people of Taiwan without official government

representation and without diplomatic relations." 44 Fed. Reg.

1075. An executive order further detailed the manner in which

the United States is to maintain unofficial relations with the

people of Taiwan. See Exec. Order No. 12143 (June 22, 1979).

In 1979, the two countries issued a second joint communique

regarding the establishment of diplomaticrelations between the

PRC and the United States. See JA362; United States of

America-People’s Republic of China Joint Communique of January I,

1979 on Establishment of Dip!omatic Relations, U.S. Department of

State Bulletin, Vol. 79 (1979), No. 2022, at 25. In that

Communique, the United States again acknowledged the "Chinese

position that there is but one China and Taiwan is part of

China." Id. The communique stated that the "people of the

United States" would "maintain cultural, commercial, and other

unofficial relations with the people of Taiwano" I~d. President

Carter made clear in a speech accompanying this communique that

any relations with the current governing regime in Taiwan would

be "nongovernmental." JA362.

Congress passed, and the president signed, the Taiwan

Relations Act of 1979, 22 U.S.C. § 3301, later that year.

Congress found that the enactment of this statute was "necessary

(i) to help maintain peace,.security, and stability in the

Western Pacific; and (2) to promote the foreign policy of the



United States by authorizing the continuation of commercial,

cultural, and other relations between the people of the United

States and the people on Taiwan." 22 U.S~C. § 3301(a).

Congress further declared that the policy of the United

States is, inter alia, ~to make clear that the United States

decision toestablish diplomatic relations with the People’s

Republic of China rests upon the expectation that the future of

Taiwan will be determined by peaceful means." 22 U.S.C.

§ 3301(b) (3). Congress stated that it approved ~the continuation

in force of all treaties and other international agreements,

including multilateral conventions, entered into by the United

States and the governing, authorities on Taiwan recognized by the

United States as the Republic of China prior to January I, 1979,

and in force between them on December 31, 1978, unless and until

terminated in accordance with law." See 22 U.S.C. § 3303(c).

Under the Taiwan Relations Act, the United States exercises

nonofficial relations with Taiwan through the American Institute

in Taiwan, a ~nonprofit corporation incorporated under the.laws

of the District of Columbia." See 22 U.S.C. §§ 3305, 3310a

(stating that ~[t]he American Institute of Taiwan shall employ

personnel to perform duties similar to those performed by

personnel of the United States and Foreign Commercial Service.").

The Act provides that references in the laws of the United States

to "foreign countries, nations, states, governments, or similar



entities" should be considered also to cover Taiwan. See 22

U.S.C. § 3303(b) (i). The Act also specifically provides that for

the purposes of the Immigration and Nationality Act, 8 U.S.C.

§ II01 et seq~., Taiwan may be treated as a "separate foreign

state." See 22 U.S.C. § 3303(b) (6) ; 8 U.S.C. § I152(b).

C. In 1982, the United States and the PRC issued a third

joint communique, in which the United States agreed that

"[r]espect for each other’s sovereignty and territorial integrity

and non-interference in each other’s internal affairs constitute

the fundamental principles guiding United States-China

relations." See JA364; United States of America-People’s

Republic of China Joint Communique of Aug. 17, 1982-Weekly

Compilation of Presidential Documents (August 23, 1982), at 1039.

The United States and the PRC also "agreed thatthe people of the

United States would continue to maintain cultural, commercial,

and other unofficial relations with the people of Taiwan." Id.

D. In 1996, President Clinton issued an executive order,

which superseded Executive Order 12143 but specified that the

"[a]greements and arrangements referred to in paragraph (B) of

President Carter’s memorandum of December 30,1978, entitled

’Relations With the People on Taiwan’ (44 FR 1075) shall, unless

otherwise terminated or modified in accordance with law, continue

in force." Exec. Order No. 13014 (August 15, 1996), 61 Fed. Reg.

42963.
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If. Procedural History

Plaintiffs are ten individuals and the Taiwan Nation Party,

acting on behalf of~approximately 1,000 of its members. JA5-6.

They filed this action in October 2006, seeking a declaration

that Taiwan was subject to United States jurisdiction and that

the plaintiffs, as residents of Taiwan, were entitled to a range

of constitutional protections. In an amended complaint,

plaintiffs alleged that they had submitted~passport applications

to the American Institute in Taiwan and that the Institute

refused to accept and process the applications. JAI8.

Plaintiffs alleged that this action had deprived them of their

rights as ~United States nationals," and requested a declaration

that as Taiwanese residents, they are entitled to the protections

of the First, Fifth, Eighth, and Fourteenth Amendments. JAIg-20.

The district court granted the government’s motion to

dismiss, concluding that plaintiffs’ challenge involved ~a

quintessential political question" that required ~trespass into

the extremely delicate relationship between and among the United

States, Taiwan and China." JA29. The court noted that

plaintiffs’ claims to be ~nationals of the United States" rested

on their claim that the "United States is allegedly exercising

sovereignty over Taiwan." JA29. As the court explained, the

Supreme Court has repeatedly held that ~determination of who is

sovereign over specific territory is non justiciable," JA29, and,



as the court further held, plaintiffs’ suit implicates several of

the factors identified by the Supreme Court in Baker v. Cart, 369

U.S. 186 (1962), as relevant to justiciability under the

political question doctrine.

The court noted that plaintiffs were asking it to ~catapult

over" a decision by the political branches to ~obviously and

intentionally not recognize[] any power as sovereign over

Taiwan." JA32 (emphasis in origina!). The court explained that

any uncertainty regarding Taiwan’s status was the result of

"longstanding tension between mainland China and the United

States," rather than neglect by the United States or the rest of

the world. JA33. ~In the face of ... years and years of

diplomatic negotiations and delicate agreements" between the

United States and China, it "would be foolhardy for a judge to

believe that she had the jurisdiction to makea policy choice on

the sovereignty of Taiwan." JA34.

The court likewise found no ~judicially discoverable and

manageable standards" available to resolve plaintiffs" claim.

The court explained that plaintiffs’ case rested on their view

that the United States had de jure authority over Taiwan by

virtue of General Order No. i, issued by General MacArthur in

1945. JA32. The court observed that ~the judiciary is not

equipped to interpret and apply, 50 years later, a wartime

military order entered at a time of great confusion and undoubted



chaos." JA33.

SUMI~ARY OF THE ARGUMENT

Plaintiffs seek a judicial declaration of United States’

sovereignty over Taiwan and a declaration that Taiwanese

residents are nationals of the United States. The district court

correctly concluded that plaintiffs’ claims present a

nonjusticiable political question. As the court explained,

resolution of plaintiffs’ suit would require the court to

disregard the judgments of the political branches over five

decades and to interject itself into sensitive matters of foreign

policy. As the court further noted, General Order No. I, issued

by General MacArthur in 1945, would provide no judicially

discoverable standards for addressing plaintiffs’ contentions.

Assuming that this Court were to conclude that jurisdiction

is not barred by the political question doctrine, dismissal would

be required because plaintiffs have failed to state a claim on

which relief can be granted. Plaintiffs claim to be non-citizen

nationals by virtue of their birth in Taiwan. United States law,

however, specifically provides that only persons born in American

Samoa or Swains Island are deemed non-citizen nationals based on

the location of their birth. See 8 U.S.C. ~ 1408; 8 U.S.C. §

ll01(a) (29) .

STANDARD OF REVIEW

A district court’s dismissal for lack of jurisdiction is
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reviewed de novo. See Shekoyan v. Sibley Intern., 409 F.3d.414,

420 (D.C. Cir. 2005).

ARGUMENT

I, Plaintiffs’ Challenge Is Nonjusticiable Under
The Political Question Doctrine.

A. "The political question doctrine is one aspect of ’the

concept of justiciability, which expresses the jurisdictional

limitations imposed on the federal courts by the ’case or

controversy’ requirement’ of the Article III of the

Constitution." Bancoult v. McNamara, 445 F.3d 427, 432 (D.C.

Cir. 2006) (quotinq Schlesinger v. Reservists Committee to Stop

the War, 418 U.S. 208, 215 (1974)). The doctrine is "primarily a

function of the separation of powers," id. (quoting Baker v.

Car_____zr, 369 U.S. 186, 210 (1962)) (quotation marks omitted), and

"excludes from judicial review those controversies which revolve

around policy choices and value determinations constitutionally

committed for resolution" to the legislative and executive

branches. Wilson v. Libbz, 535 F.3d 697, 704 (D.~C. Cir. 2008)

(internal quotation marks omitted).

While the parameters of the political question doctrine have

not been susceptible to a precise formula, the Supreme Court has

identified several considerations that may render a case

nonjusticiable under the political question doctrine. In Baker

v. Carr, 369 U.S. 186, 217 (1962), the Court noted six

"formulations," that might render a case nonjusticiable: (I) "a

II



textually demonstrable constitutional commitment of Zhe issue to

a coordinate political department"; (2) "a lack of judicially

discoverable and manageable standards for resolving it"; (3) "the

impossibility of deciding without an initial policy determination~

of a kind clearly for nonjudicial discretion"; (4) "the

impossibility of a court’s undertaking independent resolution

without expressing lack of the respect due coordinate branches of

government"; (5) "an unusual need for unquestioning adherence to

a political decision already made"; or (6) "the potentiality of

embarrassment .from multifarious pronouncements by various

departments on one question." Id. at 217.

While any one of these formulations would be sufficient for

dismissal, see Bancoult, 445 F.3d at 432 (citing Schneider v.

Kissinger,’412 F.3d 190, 194 (D.C. Cir. 2005)), all factors

demonstrate that plaintiffs’ claims are nonjusticiable. Indeed,

as the district court explained, plaintiffs’ challenge implicates

the political question doctrine in the clearest way, inviting the

court to disregard the conduct of foreign policy over five

decades on the basis of a military order that provides no

discoverable standards for resolving plaintiffs’ claim.

B. As this Court has observed, ~Article I, Section 8 of the

Constitution ... is richly laden with delegation of foreign

policy and national security powers to the legislature,"

Schneider, 412 F.3d at 194, and ~’Article II likewise provides

12



allocation of foreign relations and national security powers to

the President, the unitary chief executive," id. at 195.

"Indeed, the Supreme Court has described the President as

possessing plenary and exclusive power in the internationa! arena

and as the sole organ of the federal government in the field of

international relations." Id. (internal quotation marks

omitted)); see also Gonzalez-Vera v. Kissinger, 449 F.3d 1260,

1263-64 (D.C. Cir. 2006); Bancoult, 445 Fo3d at 433.

These principles bar adjudication of suits that ask a court

to determine issues of national sovereignty over a particular

territory. Such a determination, as the Court explained in Jones

v. United States, 137 U.S. 202 (1890), "is not a judicial, but a

political, question, the determination of which by the

legislative and executive departments of any government

conclusively binds the judges, as well as all other officers,

citizens, and subjects of that government." Id. at 212

(collecting cases); see also Vermilya-Brown Co. v. Connell, 335

U.S. 377, 380 (1948) ("the determination of sovereignty over an

area is for the legislative and executive departments"); Bake~,

369 U.S. at 212 ("recognition of foreign governments ... strongly

defies judicial treatment" and the "judiciary ordinarily follows

the executive as to which nation has sovereignty over disputed

territory").

Plaintiffs do not merely ask the Court to intrude into the

13



realm of foreign policy. They also ask that it disregard the

foreign policy decisions of the political branches over a period

of decades. Over fifty years ago, the United States recognized

the Republic of China as the government of China, and further

recognized Taiwan to be among China’s territories. See Mutua!

Defense Treaty Between the United States and the Republic of

China, Dec. 2, 1954, 6 U.S.T. 433, Article VI. President Nixon’s

1972 visit to mainland China reopened communications with the

People’s Republic of China "after ... many years without

contact," JA358, paving the way for a series of joint communiques

between the United States and the PRC. JA357-364. These

communiques highlighted the crucial nature of the ~Taiwan

question" in the ~normalization of relations between China and

the United States," JA359, and helped establish diplomatic

relations between, the PRC and the United States. JA362; 44 Fed.

Reg. 1075 (announcing that the United States recognized the PRC

as "sole legal government of China" and ~terminating diplomatic

relations with the Republic of China"). Although President

Carter decided that the ~people of the United States" would

~maintain cultural, commercial, and other unofficial relations

with the people of Taiwan,’~ JA362, he also made it clear that any

relations with the current governing regime in Taiwan would be

"nongovernmental." JA362.

The political branches have further explicated the nature of

14



the United States’ relationship with Taiwan in several executive

orders and the Taiwan Relations Act. See Exec. Order No. ~2143

(June 22, 1979) (regarding unofficial relations with Taiwan);

Exec. Order No. 13014 (August 15, 1996), 61 Fed. Reg. 42963; 22

U.S.C. § 3301 (declaring that the policy of the United States is~

inter alia, "to make clear that the United States decision to

¯ establish diplomatic relations with the People’s Republic of

China rests upon the expectation that the future of Taiwan will

be determined by peaceful means").

Taiwan has been the subject of the most sensitive dip!omatic

concerns. Plaintiffs’ suit asks the Court to set aside the

.policy determinations to maintain only unofficial relations with

Taiwan and to establish diplomatic relationships with the

People’s Republic of China, see Exec. Order No. 13014, so as to

~maintain peace, securitY, and stability in the Western Pacific."

.22 U.S.C. §.3301.    Plaintiffs thus ask the Court to interject

itself into a matter that presents an "unusual need for

unquestioning adherence to a political decision already made" and

any court pronouncement would create ~the potentiality of

embarrassment from multifarious pronouncements by various

departments on one question." Bake~, 369 UoS. at 217.

Plaintiffs’ attempt to litigate foreign policy

determinations is particularly anoma!ous because they offer no

"judicially discoverable and manageable standards," Baker, 369

15



U.S. at 217, that would permit resolution of their suit.

Plaintiffs urge that General Order No. 1 gave the United States

the right to ~an exclusive, supreme, unsupervised and unlimited

role as the ’principal occupying Power’ of Taiwan." PI. Br. 35;

JA8 (Plaintiffs’ Am.~ Complaint) (stating that ~General Douglas

MacArthur, Supreme Commander for the Allied Powers, issued

General Order No. i" instructing Japanese officials within Taiwan

to surrender to a representative of the Republic of China as a

"representative of the Allied Powers"). They contend that this

order established the de jure sovereignty of the United States

over Taiwan. See JA32 (~General Order No. 1 made [the ROC

representative] an agent for the principal occupying Power,

the United States, and nothing since has withdrawn that

agency or substituted any other Power over Taiwan"); JAI4

(~General Douglas MacArthur’s General Order No. 1 ... is still

valid" .and ~[n]either the [San Francisco Peace Treaty] nor the

Treaty of Taipei nor any other subsequent legal instruments

changed the status of Taiwan").

As the district court recognized, it ~is clear ... that the

judiciary is not equipped to interpret and apply, 50 years later,

a wartime military order entered at a time ofgreat confusion and

undoubted chaos.". JA33.

C. Plaintiffs’ insistence that their claim is justiciable

under the Immigration and Nationality Act ignores the antecedent

16



question of whether that Act applies to persons residing in

Taiwan. See PI. Br, 24-26; 8 U.S.C. § 1503 (limiting

declarations of nationality to "any person who is within the

United States") (emphasis added).

Plaintiffs’ assertion that their challenge is justiciable

because they seek "not to influence United States foreign

policy," but rather to "vindicate their personal rights"

conflates the question of standing with the political question

doctrine. PI. Br. 21-22. It is not their personal stake in the

determination of which power has a iegitimate claim to Taiwan

sovereignty that is at issue, but rather the justiciability of

that determination.

Plaintiffs’ citations to other cases ~touching on highly

sensitive foreign relations" are inapposite. PI. Br. 22-23.

None of these cases required courts to either interpret wartime

military orders or assert the United States’ de jure sovereignty

- notwithstanding the executive and legislative branches’ many

indications to the contrary - over a territory that is the

subject of decades of carefully crafted diplomacy. Rather, all

these cases involved judicial interpretation of statutes or

treaties. .See, e.g., Qapan Whalinq Ass’n v. American Cetacean

Society, 478 U.S. 221 (1986) (declining to apply the political

question doctrine after concluding that the issue in that case

~presents a purely legal question of statutory interpretation");



Cheng Fu Sheng v. Rogers; 177 F. Supp. 281, 284 (D.D.C. 1959)

(interpreting the term ~country" in’the Immigration and

Nationality Act, and deferring to the views of the State

Department regarding status of Taiwan), rev’d on other grounds by

Rogers v. Cheng Fu Sheng, 280 F.2d 663 (D.C. Cir. 1960); United

States v. ~Ushi Shiroma, 123 F. Supp. 145, 149 (D. Haw. 1954)

(interpreting a ratified treaty and deferring to the Secretary of

.State’s "reasonable construction of treaty terms"); Dupont Circle

Citizens Ass’n v. District of Columbia Bd. of Zoning, 530 A.2d

1163 (D.C. App. 1987) (interpreting the language of the Taiwan

Relations Act).

Plaintiffs likewise err in suggesting that the portions of

Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007), cited in the

district court’s decision are at odds with the Supreme Court’s

subsequent ruling in that case, Boumediene v. Bush, 128 S. Cto

2229 (2008). PI. Br. 27-28. The district court cited this

Court’s decision in Boumediene for the well-established

proposition that ~’ [t]he determination of sovereignty over an

area, the Supreme Court has held, is for the legislative and

executive departments.’" JA29 (quoting Boumediene, 476 F.3d at

992 (quoting Vermilya-Brown, 335 U.S. at 380)). Citing the same

language of Vermilya-Brown, the Supreme Court in Boumediene

affirmed the same principle and declined question the

government’s position that Cuba, notthe United States,

18



"maintains sovereignty, in the legal and technical sense of the

term, over Guantanamo Bay." Id. at 2252. In determining

constitutional principles relevant in assessing the government’s

conduct, the Court looked not to issues of de ~.ure sovereignty

but to "the objective degree of control the Nation asserts over

foreign territory." Id. at 2252-53. That ruling provides no

support for plaintiffs’ request that the Court declare their

entitlement to be treated as United States nationals.

II. Plaintiffs Fail To State A Claim Upon Which Relief Can
Be Granted.

Assuming that the Court were to reach the merits of the

case, it should affirm the district court’s decision because

plaintiffs have failed to state a claim on which relief may be

granted. See Haddon v. Walters, 43 F.3d 1488, 1491 (D.C. Cir.

1995) ("[W]e may affirm on different grounds the judgment of a

lower court if it is correct as a matter of law[.]") (internal

quotation marks omitted).

Plaintiffs invoke the Immigration Nationality Act ("INA"),

which allows an individual to bring a declaratory judgment action

if a person claims to be United States national and is denied

"such right or privilege upon the ground that he is not a

nationa! of the United States." 8 U.S.C. § 1503; PI. Br. I, 6,

20. Plaintiffs urge that they are nationals of the United States

under 8 U.S C. § ll01(a) (22) (B) which defines "national of the

United States" to include "a person who, though not a citizen of
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the United States, owes permanent allegiance to the United

States." Contrary to plaintiffs’ understanding, this section

cannot be made applicable by asserting that the "Taiwanese people

owe permanent allegiance to the United States," JAI7. As the

Second Circuit noted in Marquez-Almanzar v. INS, 4.18 F.3d 210,

218-219 (2nd Cir. 2005), none cannot qualify as a U.S. nationa!

under 8 U.S.C. § ll01(a) (~22) (B) by a manifestation of ’permanent

allegiance’ to the United States," a holding reached by every

circuit to address the issue.~

Section ll01(a) (22) (B) must be read in conjunction with 8

U.S.C. § 1408, which defines a non-citizen national as a ~person

born in an outlying possession of the United States on or after

the date of the formal acquisition Of such possession." See 8

U.S.C. § 1408(1). See Marquez-Almanzar, 418 F.3d at 217, 219.~

~ See Hashmi v. Mukasey, 533 F.3d 700, 704 (8th Cir. 2008);
Abou Haidar v. Gonzales, 437 F.3d 206, 207 (Ist Cir. 2006); Omolo
v. Gonzales, 452 F.3d 404, 408-09 (5th Cir. 2006); Sebastian
Soler v. U.S. Attorney General, 409 F.3d 1280, 1285-87 (llth Cir.
2005) ;~erdomo-Padilla v. Ashcroft, 333 F.3d 964, 967-68, 972
(gth Cir. 2003); Salim v. Ashcroft, 350 F.3d 307, 310 (3d Cir.
2003); United States v. Jimenez Alcala, 353 F.3d 858, 861-62
(10th Cir. 2003). While the Fourth Circuit held differently in

United States v. Morin, 80 F.3d 124 (4th Cir. 1996), it recently
reversed itself and adopted the prevailing view that non-citizens
are nationals by birth only when born in the outlying U.So
possessions defined by statute. See Fernandez v. Keisler, 502
F.3d 337, 349-51 & n.8 (4th Cir. ~2007).

2 Section 1408 defines three other situations for a person
to be considered a non-citizen national, but plaintiffs are not
making any allegations related to those situations. Plaintiffs
have not alleged that their parents are nationals with residences
in the United States, see 8 U.S.C. § 1408(2), that they are of an
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The statute defines ~outlying possessions of the United States"

as ~American Samoa and Swains Island." 8 U.S.C. § II01(~) (29);

see also Miller v. Albright, 523 U.S. 420, 467 n.2 (1998)

(Ginsburg, J., dissenting) (~The distinction [between nahionality

and citizenship] has little practical impact today, however, for

the only remaining noncitizen nationals are residents of American

Samoa end Swains Island.") (citing 8 U.S.C. § ll01(a) (22)).

Plaintiffs likewise err in asserting that ~the Taiwanese

people owe permanent allegiance to the United States and have the

status of United States nationals," because ~the United States is

holding de ~ure sovereignty over Taiwan." JAI7. The United

States has repeatedly made clear that Taiwan is not within its

legal control. See Mutual Defense Treaty Between the United

States and the Republic of China, Dec. 2, 1954, 6 U.S.T. 433,

Article VI ("the terms ’territorial’ and ’territories’ shall mean

in respect of the Republic of China, Taiwan and the Pescadores");

22 U.S.C. § 3303(b) (I) (stating that references in the laws of

the United States to "foreign countries, nations, states,

governments, or similar entities" should be considered also to

unknown parentage, found in an outlying possession of the United
States while under the age of five, 8 U.S.C. § 1408(3), or that
one of each of their parents are nationals of the United States
and who were present in the United States for at least seven
years during a ~continuous period of ten years," 8 U.S.C. §
1408(4). Rather, they have alleged that they are entitled to
nationality status because of their claim that the ~United States
is holding de jure sovereignty over Taiwano" JAI7.
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cover Taiwan). The current relationship between the United

States and Taiwan derives solely and exclusively from Executive

Order No. 13014 of August 15, 1996, 61 Fed. Reg. 42963, and the

Taiwan Relations Act of 1979, 22 U.S.C. 3301, et seq., both of

which make clear that whichever entity does possess sovereignty

over Taiwan, the United States does not.
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CONCLUSION

For the foregoing reasons, the judgment of the district court

should be affirmed.
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Effecti~’e: July 27, 2006

,United.States code Annotated Currentness
¯ Tiffs ’8..Aliens and Nationality (Re.fs & Armo.s)

¯ Ctiaptet 12~ ImmigratiOn and Nationa.lity ~efs & Annos).
Subchapter I. General Prov.is.ions’ ~efs & Annos)

(a)A.~ used in this chapter--

Page 1

’ (.1)’.The ~erm. "administrator" ’ means the official designated by the Secretary of State pursuant tOsectj.’on
1104(b) of this title.

(2) The term."advocates’" includes~ but is nbt limited to, advises, recommends, furthers by overt act, and ad-
mits belief in.

(3). The term "alien" means any person not a citizen or national of the Uriited States.    "

’.(4) The term’ ’~application for admission" ha~ reference .to the application f6r admission into the ¯United St~ites
and not td.th6 application.for the is.suan~e of an immigrant or r~onimmi’gran~ visa,                .¯

.(5) The term."Attomey General" means the Attorney.General of the United States,

(6)..The term "border. crossing identification card" means a document of identity bearing that’ designation is-
Sued to an alier~ who. is lawfully ~dmitted for permanent. ~esidence, or to’an alien who is                                              .a resident in foreign
contiguous ~erritory, by a con.sular offie..er or an immi~¯ation officer for the purpose of crossing over th.e bor-
ders between ~he United States and foreign contiguous territory in accordance with such conditions for its is-
suance and use as may be prescribed by regulations. Such regulations shhll provide that (A) each such docu-
ment include a biometric identifier (such as’ the fingerprint or handprint of the alien) that is machine readable
and (B) an alien presenting a border crossing id.entific.ation card is not permitted to cross over the border into
the United States unless the biometri~ identifier contained on thd card matches the appropriate b]ometric char-
acteristic of the alien.

(7) The term "clerk of court" means a clerk of a naturalization court.

(8) The terms "Commissioner" and "Deputy Comm. issioner" mean the ¯Commissioner of Immigration and Nat-
uralization and a DeputyCommissioner qf Immigration .and.Naturallzation, respectively.

(9) The term "consular officer" means .any .consular, diplomatic, or other officer or employee of the United
S~ates.designated iander regulations prescribed under .alathority contained in this chapter, for the purpose’ of i.s-
suing immigrant or nonimmigrant visas’or, when used in subchapter III of this chapter, fo.r the purpose of ad-
judicating nationality.
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:(10)’The term "crew/nan" means a person servingh~ any. capacity o.n board ~ vessel or .air.eraffl

Page

(11). The t.erm "diplohaafie visa" mehn~ a nonimmigrmit .visa bearing that title ,~md issued to a nonimmigrant ir~
accordance withsuch .regulations as the .8ecret.ary of State may pr~scribb.    :

(1.2) The.. term "doe.t0ne" .inehides; ’but is .not lir!!ted, tO, policies, praetic~ purposes; aims,or proe’edures.

(i3)(A) ’The.terms ’ ’"admission": and "admitted’.’. mean, with ~’espect to’ an alien, the. lawful entry of.the’ alien in-
to the United States .after inspeefion. and at~thorization by an ".mamigration .officer ..... . .

.(B)I’.A. n alieh w.ho is l~amled lmder’.secfion 1182(d)(5) of this title or permitted to land tempdrarily .as an alien
erewman’shail not bd c6nsid~red tohave been admit:ted.

(C).An alien lawfully.admitt~.d .for permanent residence in the United.States shall, not beregarded as see.king
hn admission into the Unifed States foi-purposes of the immigration laws unless ~he’alien--

(i) h.as abando.ned or relinquished tlia~ status,

(ii) has been absent from the United Statesfor a continuous period in.excess of 180 days.,

¯ (iii) has etigaged in !llegal activity after having departed the United State~, .

(iv) has departed from the United States while under lega! process seeking removal of the. alien frbmo the
United States, including¯removal.pr0ceedings under this chapter and extraditiofl proceedings,

(v) has committed an. offe.n~e identified in section I 1.82(a)(2) of this title, unless since s.uch offense the alien
h.as beengranted relief under section 1182(h)or 1229b(a)of this title, or . .

(vi) is attempting’to enter at a t’.tme or place other than. as designated by immigration officers .or has not been
admitted to the United St;ares afterinspection and authorization by an immigration officer.

(14i The term "foreign state" includes outlying .possessions of. a’ foreign state, but self-governing dominions or
territories .under mandate or trusteeship shall be regarded as separate foreign states.

(15) The te.rin "immigrant" means every alien except an alien who is within one ofthe following classes of
nonimmigrant aliens--

(A)(i) an ambassador, public minister, or’ c~reer diplomatic or consular officer who i~as been accredited b~ a
foreign government, recognized de jflre by the United States and who .is accepted by the President or by .the
Secretary of State,and the members, of..the alien’s immediate family;                :

(ii) upon a basis of reciprodity, othe~ officials and employees, who have been accredited by a foreign :govern-
ment recognizedde jure by the United States, who are accepted by the.Secretary of S.tate, and .the.members
Of their immediate families; ’and.

(iii) upon a basis of reciprocity, attendants, se.rvants, personal employees, and members of their immediate
families, of the officials and employees who have a nonimmigrant status under (i) and (ii) above;

(B) an alien (other¯ than o.ne coming for the purpose of study or of performing skilled, or unskilled labo~ or as



8 U.S.C.A. § 1101, Pagn3

. ’~ iropiesentati~,e of foreign press, "radio; fill, Or’ other .foreign information mod.iacbming to en~agn, in..such.
vocation) hdving a ~esiden~e fi"a f~iga country’which.lhe has no intention of hbandoning and wh6 is .visit-
ing .the United States temporarily ....’ ’ ’ " ..for:business or temporarily, for pleasure;’ .. . ¯

.(L-Y) ah ~li~n h immediate and continuous transl.t’thtough. theunited(Statds’,dr an ali~n whoqualifie’s as .a
person entitled tO pass in’transit to and from t~e United N. ations Headqtiarters District and foreign co.untd~s,

¯ ’urider’ the l~rovisions of paragral~hs. (3), (4), and .(5) of ’section 11 of.the Headquarte.rs A.~eement wi.’.tll .the
’United Nations (61 St~t. 758); ¯ ’ ...... . ’ ’

¯ (D.j(0: ~ ialien, crewmfin serving i~ g~od faith as such. in a capacity .tequi~d for’ no~mal ope.r.ati0~..~d ser-
vice on board a vessel, as .dof’med in section 1288(a),0f this title (oth’.or than a ’fishing ~¢essel having its home
per or an opdr.ating base in the Ofiito’d States), or’aircraft, who infends to’ land to.mp0r~rily find solely ".mpur:

. ’ .~uit of his sailing as a Cl~ewman an.d to depart .from the United Stfit~.s. wi~ ihe .vessel or .air~raft on whi.~h he
arri~ied or some other v~ssel or aircraft; ’

(it). an hli~n.crowinari se.rvin$ in good faith as. such. in’ hny caps,try .reciUir~d for norma! operati.’or~s and sot-.
Vice aboard a. fishing ~essol having its home l~ort or an oIJerating ba~e .in the United Sta~os.who inti~nds to
lahd tdmporarily .~ Guam and. solely in pursuit o.f his ’calling as a Crewman and to d~part from Guam with

’ the y~ssol on which he arrived;                    .: ¯         ’.

.(E) an .alieh entitled to enter the United States under a.nd .~ pursuance of the pro.vi.sions of a Featy of tom-.
m~rce ’and ’navigation’ between the United States and the foreign state of whichhe is a national, and the
spouse and children Of an.y such alien if ~cdompanying’or following tO join him; (!).solely to ¢.arry on sub-
¯ stantial’, trade, including trade’ in services or trad9, in technology, prinqipally between the United Stat6s .and
the foreign state of which .he. is. a natiorial; (it) solo!y to. develop and. direc~ the Operations of an .enterprise ’.in..
which ,he has in~ested, or Of an: eriterprise in which, he, is,’ activ.e!y in thd process of investing~’ a sub..stantial
amount of capital; or (iii) s, olely to perform services in a. specialty occupation in the. Un, ited States if the alir
en is a.natiohal of the Commonwealth of Australia and with respect to ..whom ~he. Secretary of Labor determ-
ines and certifies to the Secretary tif Homeland. Secm:!ty andtho.Secretary. 9f State that th,e intending’ em-
ployer has filed with the Secretary of Lab6r an attestation under section 1182(0(1) of this title;

(F) (i) an alien having a residence in a foreign" country ’which he hasno intention of abandoning, wt~9 is a
boria fide studerit qualified, to pursue a full. course of Study’and who seeks to,.enier the United States tempor-
.arily and solely foi the purpose of pursuing, such a course of study consistent with socti6n;l 1.84(1) of’this
title at an .establi~h.ed college,, university, semihary, cons~rva.’tory, academic high. school, elementary school,
or other academic institutio.n or .in a language .training program.in’ the United Stat.os, particularly designated
by him ~nd approved by the Attorney General after.consultation with the Secretary of Education, which in-
stitution or place of study shall have. agreed to report to the ’Attorney General the termination of attendance
of each nonimmigrant student, and if anY such institution of le.amjng o’r place.of study fails to make reports
promptly the approval shall be withdrawn, and (it) the .alien¯ spouse and minor children of any alien de-
scribed in clau~o (i) if accompanying or followingto join.such’ analien, and (iii) an alie.n who is a national
of C.an~da or Mexico, who. maintains actual residence and p!ace of abode in the country of nation. ality, wh6
i.~ described in �l~iuse (i) except .that the alien’S qua!ification.s, for and actual course of study may be full or
p~rt-time, and wh6 commutes to the United States institution or place of ~tudy from Canada or Mexico;

(G)(i) ’a designated principal resident representative of .a f6reign go~,emment’ recognized de jure by the
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Uniied States, Which foreign, go~.emment is a meml~er, of an intern~..tio.nal organization on’titled to enjoy priv-
~ileges, ox0mptions,’ and. immtmifies as an intemati6nal orga~.izati0fl under the In.temafional Organizations
Immun.ities Act (59 Smt, 669)[22 U2S.G.A. 288 ’et seq.], a.ccredited resident r~embers, of’ the staff of such

¯ representatives." ~[I~N1] ’m?d members of.l~i.~ Or their immcdiat~ family;

(ii).other. a~.~redit~.d.repr..e.sentativles ’.of such’ a’ foreigri gov.omm.ent to such internationhl ~rgmaizati~ns, .and
..the membeis.0ftheir.imm~diate famili.ez; ’ ’ .. .... " ’    " ’

(hi) an alien ab!e..to. qua.lify under (!) 6r (ii) a.bove exgept for .the fact¯that .the gov..emment Of whi.ch.suchali:
eft is an.. aderedite.d representative is not recognized de jure by the United States, or .that the. government 0f
¯ which .lie. ig ~ accredited representative .is not a member of such internafiorial organizatibn; and’ th~ mem-
bers of his immediate family;.    .;                                                    .

(iv) 0ff!. 96~.s, or ~.mployees Of such intemati6nal organizations, and themembersof their imme, diate families;

(v) attendants, Servants, .and persona!.emPl0yees, of any such repre.~entativ.e,, o~eer, or employee, and. the
’members of the immediate families ofsuch, attendantsl servants, and personal 6tnployees; ¯

. (l-r) an ali.en (i) (/~) [R.ep~aled. Pub.L. 106.-.95., § 2(c), Nov. ¯12, 1999, 113 Star.¯ 1316] (b) subject to seetlon
11820)(2) of this title, who is c6ming tern. p0rafily to the United States to’ perform services (other than ser-

..viees..described in subelause (a) during the period in which such sfibclause applies and other than services
’.dosed.bed in subclause (ii)(a) 6r in subparagraph. (O) or ~)). in a speei.alt~ occupation described in ~ction.
¯ 1t84(i)(1). of this title, or ¯as a ¯fashion model,, who meets the requirements for the occupation specified in
section 1184(i)(2) of this title or, in the case of a ¯fashion model, is 6f’disiinguis.hed merit.and ability, and
Wi.th re~peet to whom.thel Secretary. of Labor.de~e.rmines and certifies .to .the Attorney .General that...the in-
teMing .employer has ’filed with’.~the Secretary" an .application under ~ection 1182(n)(1) of’this title,’ br (bl)
.who ih: entifl.ed to enter.the United States un.der .and in. pursuance of the provisions bf an agr.ee.fnent listed in
section .li84(g)(8)(A) of this title, who is .engaged ~ a specialty occupation described in section 1184(0(3)
of this title, a.nd with respect to whom the Secretary of Labor determines and certifies to the Secretary of
Homeland Security and the Secretary .of State that the intending employer’hag filed’, with the Secretary of
Labor an.attestatinn, under .section 1182(0(1) of this title, or (e) who .is coming temporarily to th.e United
States to ¯perform serviced as a registered nurse, who mgets the qiaalifications described in section
1182(m)(I) of this title, and witl{ resp6ct to Whom tile Secretary of Labor determines and certifies to the At-
torney General that an unexpired attestation .is on file and in effect under section. 1182(m)(2) of¯this title for’
the facility. (as defined in s.eetion 1182(m)(6) of this title) for¯ which the alien will perform the services; 6r
(ii)(a) having .a .residence in a foreign country which he has no intention of abandoning who is coming tem-
porarily to ’the United Stakes to perform agricultural labor or serv!.c6s, as def’med by the Secretary of Labor
in regulations arid .including agriculfural labor defined in. section 3121(g) of Title 26, agriculture as :defined
in section 203(~) of Tftle 29, and the pressing of apples for eider on a farm, of a temporary or seasonal.
nature,¯ .or.(b) having,a residence in a foreign country which he has no~intention of abandoning who is com-

’ing temporarily to the United. States to perform other tempg..rary seryiee, or labor Jr..unemployed persons cap-
.able of’perf6 .rm’.mg s~li service or labbr, calmot, be found in this country, but this clause shall not apply .to
graduates of me.dica.i schools ~oming to. the United St~te~. to..perform services as members of the medical
profession; or (iii.) having a residence in..a foreign country which he.has no intention of abandoning who is
coming temporarily to the united States. as a trainee, other than to receive graduate medical education or
training, in a training program, that ..is not designed pr.imarily to provide productive employment;, and the ali-
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.en spous’e.and ..minor’ichi!dren: of. any such alien specified in. this paragraph if a’ccompanying him or. fbllow-
ing to join him;..                               ’ ¯                                   ¯., ..."

~’.up~n a .b~is. o~ reciprocity, an alien’:who, is a bon.’a fide tel~resentatiqe of foreign, press,, radio,
0th’~r foreign information media, who seeks .to entei the:United Statessolely to engage in such voca.tion, and
the spo.u~e .~d children of such a representafiye, ffaccompany.ingorfoll0wing toj6in .him; ¯ ¯         ¯

(J) .an alien having, aresiden~e in’a foreign c0antry Which h.e has he intention of abandoning wh6 i~ a bona
fire studen~ scholar, trainee, teache~, .professor, research fi.ss!stant, specialist, or’lead.er in~ field’.of .sp~cia!-
ized’ kn6wledge..0r skill, or other person of ~imilhr. description, who iscomin~ temporarily to the United
Stales as a parficipmt ;in aprogmni designated by the ~k~cto~ .of the United States Inf0rmation’Agehcy, for
’the. pu~ose.’ .of ~eaching,. instructing, o.r lecturing,, s~dying,, observing, conducting re.s?arch,..cofisulti~, g,
demons~a.ting ’special sk.ills, or. receivifig.training :and who; if he is coming to the. United States ’to partic!p:
ate in a’ program’ finder .which he will receive graduate med.ical education or .training,:als.o meets .the re.quire-~
n~ents of s6ction 11820) of this title, and.the ali~n spot~se and minor children of any’ such alien if accompa-
flying him or following !o join him;

(K). st~bject to.s’u~secti.ons .(d) and (p) o~ section’ 1184 of ~his title, an alien who--

(i) [s the fiancee or fiance’ of a citizen of the United ~ates (other than a ~itizen deseribed..in, section.
l154(a)(l)(.A)(viii)(I) of this "title)’ and Who seeks to’ehter the United States. splely to conclude a valid
marriage with the petitioner within ninety days after admission;

(ii) ha~ ’~ohcluded a +a’lid marriage with a eitizen~of’th.e United States (other tl~an a citizen desoribed in
"section..1154(a)(1)(A)(viii)(I) of this’ title) who is the petitioner, is th9 ben6ficiary o.fa. petition to accbr6 a

status under: section 115 l’(b)(2)(A)(i) of this title that was filed under s6etion 1154 of this title by the peti-’
tioner, and seek~ to enter the United States to await the approval of such petition and the availability to

¯ the alien 6f .an’ immig~’a .nt ~¢isa; or

(iii) is the minor child of an alien described in elaus~ (i) or (i!). and is. accompanying, or folloffin~ to join;
the alien;

(L) an alien who, within 3 years prec.eding, the time of his application for admission.into th~ United S.t’aie.~,
has been employed continuously for one year by a finn or .corporation or other legal entity or an:affiliate.or
subsidiary thereof and who seeks to. enter the Unit6d States temporarily in..order to continue to’ render his
~6rvices to the ’same employer or a subsidiary, or. affiliate ,thereof in a capacity that is. managerial, executive,
or involves specialized.kfiowledge, and the alien Spouse and minor children of any such alien if accomp.any-
ing him. or following to join him;

0VI) (i) an alien having a residence in a foreign country which he has no intention of abandoning who seeks
to enter the United States temporarily arid solely for the purpose of pursuing a full course of study at an es-
tablished ’vocation~il or other recognized .nonacademic in.stitution .(other than in a language tra’ming program)
in the.United States particularly designated by him :and approved by the Attorney General, after ’consul(ation
.With the Secretary of Education, which institution shall have. ,agreed to report to the Attorney. General"the
t~rmination’of attendance of each nonlrrimigrant nonacademic student and if any such institutibn fails to

¯ make reports Promptly the approval shall be withdrawn, and (ii) the alien spouse and minor children of.any
alien described in clause (i) if accompanying or following to join such an alien, and. (iii) an alien who is a



:

¯ national 6f Canada’ or M~xibo,i’ ~vim ~haintains.actual residence ~md place of abode in the. country, o~ national-’
ity, who i~ described’in claus6 (i) except thai the alien’~ coms’e o.f study, may’be full or p~rt-time~ and who
comm. ut6s to the UnitedStates institution or pla~e of s~dy’from Cahada or Mexico~

..(N)(i) .the parent of an. alien, accorded th6 :sta~s’ of spegial: immigrant.~md~i" pa~a~’.aph (2T)~I)(i) (or under
analogous authority trader paragraph (27)~)), but’only if.and whilethe alien.is a bhild~’ or .     " "

(ii) a child of. such p.ar6nt:or. Of an alien accorded i~h~ .status:of a special, in~mlgran~ under clause. (ii), (i.ii), or
¯ (iv) bf.15aragraph (27.)(I) (or under analogous authority tmd~r paragraph (27)(L));.            ..’    : ..

(O) an. ali~n whb--

(i) .has .6xtraordinary ability i’n the sciences; arts, education, b’usiness, or athletics which has been demon-
strated by sustaiiaed .riatiohal or. intemafion.al acclaim or,. with regard to motio.n.picture arid te!evision, pro-
duction~ a dern’ons.trated record ’of~.extraordinary.achievem6nt, and whose a.c.h.ievements have be.en .recog-
’nizedin the field through extensiv6 do.eumentation, ahd seeks to enter the United States to. con.tinue work
.inthi~ hrea’of extraordinary ab.ility; or

(ii)(i) seeks .to enter ~he United State~ ’temporarily and.sglely for the purpose, of accompanying .and assist-
ing in the. artistic or athletic p~rform~ce, by an. ali6n who is admitted under clause (i) for a specific event
or .events,

. (IF) is an integrhl.pm of’such actual

: (IIF) (a)has critical.skills and experience with such alie.n which are not of a general nature and which can-
. not be performed by other individuals, :or (b) in. tlie case of a mot’ion .piettire or .television.production, .has
¯ skills and experience-with such alien which are not bf a general nature’ and which are er.itical either based
on a pre-existing l~ngstanding work.ing relationship ’or, with .respect to the specific’ prodticti~n, because
significant production (including pre- and post-production work) will .take ptac9 both inside ani:l’ outside
.the United States and the ~ontin.uing participation of the. alien is essential to .the succes.sful completion of
the production, and ’                                 , .

(!V) has a foreign residence.which the alien has no intention of ~band’oningl or

(iii) is the alien Spouse or child of an alien described in Clause (i) or (ii) and is accompanying, or follow-
ing to join, the’ alien;

~) an alien having a foreign residence which the alien has ¯no intention of abandoning wh6--

(i) (a) is described in section 1184(c)(4)(A) of this title (relating to athletes), or (b) is described in .section
1184(c)(4)(B).of this title (relating to entertainment groups);

(ii)(I) performs as an artist or entertainer, individually or as .part of a group, or is an. ~ntegral part ..o.f tl~e
perfqrmance of suqh a group, and ....

(IF) seeks to enter the United States temporarily and solely for the purpos~ of performing as such an artist.
or entertainer or with such a group under a reciprocal exehagge program which is between an organization
or organizatiq.ns in the United States and an organization or organizations ~n one or more foreign states
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and which pr’ovid~s’f6i the temporary exchange of ariJ~ts mad entertainers’~’ or gro.i~ps of. artists and ent.~r- ’
t~ii~er~;                                   ¯ ’

.. (iii)(1) pefformh as. an a~i,~t or ente~tainer~.’individually. Or as pa~t. of a group, or is an .int.egral pa~t. " o~ the
p.efform~ce of such a gr6up, and                  ’ "

¯ .. ¯ (I0 seeks tO ehter the United States temporarily and s’olel~i’to pc’florin, teach, .6r .coach. as such an ai~ist Or
.. emertain~r ~r with sucfi"a’group under a.commercialloi~ nonoomm~rci.fil .~ogra~ that i.s culturally un.i~l~e;.or’ .

" " (iv) is the spouse or child of ’an alieh, d~crib~d in cla.uso (i), (ii), o~ .(iii) anti is. accompany~g, o~" .folio.w-
ing to join, the’alien; "                         . .

(Q)(i) ma alien¯ having a residence in a foreigia country which he h.as no .intention of ~bandoning who i.s..com- ..
ing t..efiapi~rarily (for a pe~od hot to. exceed 15 m0fi.ths).to the’ United State.s as a.pm-t, icipant’in ~i imgmation.-

.:al cultiaral exchange: program approved’ by the Secretary.. of Homeland Security ’for’ the ’purpose of providing "
p~’~tical training, employment, and the sharing of the history, culture, and .iraditibns of the country of the.
alien’s, nationality ~d. who will be employed under .ttio.s .ame wages and Worleing .conditions as domestic
wbrkers; 6r ’(ii)~ an alien citizen of the.United Kingdom. or the’R~pabli¢ of Ireland~ 21 to 35 years of age,

..unemp.loyed.for not less than 12 months, and having a residence for not less than 18 months in Northern Ire-
land, or the c.ounties of Louth, Monagh’an, Cavan, Leitrim, Sligo, ~nd Don.egal within the Republic 9f Ire-
land~ which the alieh.has no intention of abandoning who is coming temporarily (for a period not to. exceed
’24 months) to the United States as a. participant in a cul’tural and training 15rogram approved., by the Secretary
of State arid the. Secretary of Homeland .Security under section 2(a) of the Irish Peace’ Process Culmral and
Training Program Act of 1998 for the purpo.se’.of providing, practical training, employment, arid the experi-
ence of coexistence and conflict.resolution in a diverse society; and.(II) thg.alien.spouse and. minor children
of aft3) suchalien if accompanying the alieri or. folloWing to join the a.lien;           ¯.

.(R) an alien, and .the spous’e and children.of the alien if.accompany.ing or following .to join)he ~lien, who--

(i) for the .2 years immediately preceding the time .of application for admission, has been a member of a
religipus denomination having a b0n.a fide nonprofit, religi.ous org .anization in the United.States.;. and

(ii) seeks to enter the United States ~or a period not to exceed 5 years to perform the work’ described in
subelause (I), (II), or (III) of p~r~graph (27)(C)(ii);

(S) subject to section 1184(k) of this title, an alien--

(i) who the Attorney Genera! determines--

(I) is in pbssessi0n of critical reliable informatibn concerning a criminal¯ organization or enterprise;

Q_I) is"wlilling to .supply. or has. supplied such intbrmaiion .to Federal or Stat~ law enforcement authorit-
ies o~ a Feder.’al or State court; and.. :

..(lII)whose presence in the United States the Attorney General determines is ~ssential tO the. success of
an authorized criminal investigation o~" the successful prosecution :of an individual involved in the crim-
inal organization or enterprise.; or
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(ii) who the Secretary .of State ahd the At~0~ey General jointiy.d.~t~r~nlne-,

(I) isI in po.~s~.ssion, of critical reliable io.formation concerning a terrori.~t organiza.tio.n, ente.rprise, or op-
eration;

’

(-11) is wiliing t~ st~pp.ly or has supplidd such inform~tion’to Federal .law enforcement authorities or a
Fede~al.eburt;

(Ill) will be.~r has been’piaeed hl.danger as aresult qfproviding such.information; and ’.     ’ ’ ’

¯ . (lV).is eligible to receive a re.war, d under se.etio.n 2708(a) of.Title.22’,

and,. if ~e Attorney General (or with r~pect, to clause (ii), the .se.’cretary. of state~. and .the Attome~ .General
’jointly) considers, it to b~ appropriate, the spouse, married and. unmarried~ons and daughters, and p~ents of
~n a.lien described !n.qla.use 0) or (’,d) if a~companying, or.. following fo jbi0., th.e arian;     ...

(’r)(i) subject to section 1. !8.4(o) of this title,, an ~lien Who the Sec.retai’y of Homeland 8e~urity~ or in the
ica.s~ 9f subcl~iuse. (III)(aa) the Secretary of Homelhnd. Security and the Attorney Genera! jointly;, [FN2] de-
termines

(I) is .6r h.as been a victim 0fa sey6re form of trafficking inperson.s, as defined in section 7102 of Title 22,

(iI) is physically pre~ent in the’ Unit6d States, American Samoa, orlthe Commonwealth ’~f the .Northern
Mad.ana Islan.ds, or at a port. of entry thereto, on account of such trafficking,                     ..

.(iII)(aa) has.complied with’any reas~nabte request for assis.tance .in the. Fed.er.al, state, or local invastigar
tion or prosecutio.n of acts. of trafficking or the inv.estigation of crime where acts .of trafficking are. a~¯ least
o’n~ central reason for the commission of~at .crime; 6r                                  ¯ ¯

’(bb) has not attained 18 years of age, and

(IV) the alien would suffer extreme hardship involving unusual and severe harm upon removal;

¯ (ii)if accompanying, or following io join, the alien described in clause (i)--

(I) in the.case of an alien described in clause (i) who is under 21 year.s of age, the spouse, children, un.-
married siblings under 18 years of age on th.~ date on which such alien .applied for statu.~ Under..stich

¯ clause, and parents of such alien; or

¯ (iI) in the case of an alien described in clause (i) who is 21 years of age or older, the spouse and. children
of such alien; .and

(iii) .if the Secretary of Home’landSecudty, ha his or her discretion and wiih th~ consultation Of. th~. Attomey
General, ’determines that ~i trafficking victim., due to psychological or physical ~rauma, is unable to cooper.-
ate with a request for assistance described in clause (i)(III)(aa), tlie request is unreasonable,

(U)(i) s.ubject to. section I 18~(p) of this title, an alien who files a petition for.status under this subparagraph,
if the Secretary of Homeland Security determines that-.- ’
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(̄I).~e ali~n .has suffered ~ubstantial phys.ical o.r m~ntal..a.buse .as ~ resu!t of having.beeri a victim of crim-
inal activity des6ribed in clanso (iii);    ..          ’            ..

OI)’ th~ ’alien .(or’in tfi, c~e 0.f. an ¯alien child under the age of’16, the pa~ent~’ gufirdian, or next friend of
tho alien) possesses information c0nceming criminai activity.describ.ed in clause (iii);

~ the alien.(or in’th~ 9~se ’of an’ ali~h cfiild.undei.the.age ~f 16, the: parent; .guerilla, or.next friend of
the ~liel~).has been.holpful, is ’b.~ing. helpful; Or is. likely ’to-be h’elp~l, tola Federal, ’.Sta~e, or lo0al.l~w

¯ forcem~nt, official, .to .t~ Federal,’ State,’.or .local prosecutor, to ~ F~’deml or State judge, t’o the SOrvice, br to
¯ othbr Federal, State, .or..loca.l authorities inve.stig~tting or pr’osec~iting criminal activity..desdtibed, in’ clause

:. (IV) the criminal acfivi~j.described "in’ claus~ "(iii) violated ’the-laws of the Uni.ted Stat6s or o~cim:ed in the
United .States (inqludi~. g in indian eoun .ti~, mad mi.’litary .installations)’ 6k the .ten-itories and .possessions o~
the.Uhited Stat~s;                                                   ¯:.

(ii)if a~com~anying, Or foilo~ving’.to"join, ttie alien described in d~tuse (i)--.              .

(I) in tl~e case of an alien d~sc.ribed in clause (i)’ who is under 21 yea.rs of age, the spouse, children~ un-
married siblings under 18 years .Of .age On the ’date on which sucli alien applied for Status undor.su.eh
clause, and parents.ofsuch alien; or

(11) in the.ease of an alien .deseribed"in clause (i) who is 21 years of age o.r o!dd~, the spouse’and children
of such alie.n; and

(iii) the criminal activity referred to in. thisclause is that invol~ng one or more of~e following or any sim-
ilar activity in violation of Federal,’ .State, or local’ criminal law.:, r~ilJe~ tol:ture; trafficking; incest; .domestic
violence; .~exual assault; abusive sexual contact;, prostitution;, sexhal ekplo.itation; female genital mutilation;
being held hostage; pegn~ge;" ihvoluntary servitudei :slave..~ade; kidnapping; .abductibn; unlawful criminal
.res~aint; false "impriso.nment; blackmail;, extortion; ’manslaughter7; murder; felonious assault; witness tam-
poring; obstruction of justice; perju.ry; or attempt, consp.iracy; or’solicitation to commit any of the above
mentioned crimes; or :                     ....

(30 subject to. section’ 1184(q). of this title, an alienwho is the beneficiary (including a child of the principal
alien, if eligible to receive ¯a visa.under section 1153(d) o.f this title) of a’petition to accor.d a status, u’.nder
section 1153(a)(2)(A) of this title that. was filed with the Attorney General Under section 1154 of this title on
or before December 21, 2000~ if--

(i) siach petition has been pendingfor 3 years or more; or

(ii) such petition’ lias been approved, 3 years 0rmore have elapsed since such filing’date, .and--

.(I) an " .tmmigrant visa is notimmediately available to the alien because of a waiting l.ist of applicants for
visas.under section 1153(a)(~2)(A) ofthistitl~; or .

(II) the alien’s application for an immigrant visa, or th’e alien’s application for adjustment of status un-
der section 1255 of this title, purst~antto the approval of such petition, remains pending.
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(̄16) The .term’ "’immigrant visa" means
cofisular officer at his office outside, of th~ United. States to an elig~le .immigrant under the provi~ions of this
e.hap!er.’      : ..

:(17)’ The term "immigration laws’~ includes this chapter’ and all laws, eohventions, .and .treaties of theUnited
States relating fo the .’ .mgnigrat!on; e.xelusion, deportation, expulsion, 6r removal of.aliens..

’ . 08) The t.~ .roa. "immig~afi6n officer" ’means .any employee, or class of employees ’Of the ’S.erviee or of the.
Unifed States desig0.a!ed’by the A.ttomey General, individually or by regulation, toperform .th~ functions of. an
immigration officer sp.~eified’ by th!.s chapter or any s eotion of this title. " ’ ..

(!.9) Tl~e. te .rLn. "ineligible’to eitize’nahip,’" when used in referene’~ to. any individuall.means,, notwithstanding the
: provis.ion.s of any treaty relating .to.military: servi.ee, an indivi’dtial who is, or was at’ any time permmently de-

¯ ~ barred .from beegming, a oit’.~en of. the United S.tates undeb Section 3(a) of.the Selec~ve. Tra.inin~ and Service
.. Act bf 19~0, as ame~aded (54 Stht~ 885;’ 55 Stat. 844), or under section 4(a) of th6 Selective Service Act of

.1948, as amended (62 S..tat. 605; 6’.5. Star. 76)[50 App. U.S.C.,~. 454(a)], or under any se6tion of this ~h~pter,
¯ or any.oth.e~, ’Agt,.. or under any law amendatory, of, .supplementary to, or’ in subs~i~tion f6r, any of such ’see-
fions or. Acts

(20) The. te.r~’"lawfully. ~dmitted for. permanent residence" means the status of having:been lawfully .ace0.rde.d
flae privilgge of’residing’permanently in. the United States as an immigrant in accord~ce with the immigration

" I~WS; such status not havifig’changed.              ’

(21) The term "fiati~hal" means a person owing pernianen~ allegiance to a state.

¯ ’ (22.) The term "national .of the United ¯States" means (A) a. citizen 6~’the United. State~, or(B) a person .whb,
though., not’a citizefi of the United State.s,. owes permanent allegianc~ to the United States.

’ (23) Th.e term "naturalization’: meansthe conferring of. riation.ality of.. a state upon a person after birth, by any
means whatsoever.

(24) Repealed.Pub.L. 102-232, Tiile III,§ .305(m)(1), Dec..12, 1991, 105 Star. 1750.

(25) The term."n6ncombatant sol-vice" ghall not include service in which the individual is not subject to milit-
ary discipline, court martial, or dges not wear the uniform of any branch of the armed forces.

(26) The term ".nonimmigrant ¯visa" means a visa properly.issued to an alien as an eligible not~immigrant by a
competen~ officer as provided in this chapter.

(27) The term "special immigrant" means--

¯ (A) ati immigrant,’ lawfully admitted for p~rmanent residence, who’is retuming fi’om a temporary visit abroad;

~B) an. immigraht who was a citizen of the United States and. may, under sect.ion l’435(a)’or ]438 of.thih
¯ .tit.le, ~ipply fgr reacquislt.ion of citi.zefiship;

(C).an.immigrant, and the immigrant’s¯ spouse and children if accompanying or fbllowin~ to join the immig-
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Effe.ctive:[See Text Amendments]

United States Code. Annotated Currentness
Tifl.o 8, Aliens and Nationality.(R~fs & Annds).

Chapter 12. Immigration and Nationality (Refs & Annos)
Subchapter IIL.Nationality and Natnralizati6n "
. Part I, Nationality at Birth and Collective Natnralizatidn

§ 14.08. Nationals but not citizens of ~he United States at birth ¯                          ..

Unles~ otheiwise provided .in section 1401 of this title, .thd following shall, be nationals, but not citizens; of the
’ United St~ites’ at birth:

(1) A person bom in an outlying posse.ssion of the united States on or after the date of formal acquisition of
such posse~iqn;.

¯ .(2)’A p.erson bomoutside the United.States and its outlying possessions of parents both 0f whom are nation-
als, but not citizens, of the United States, and have had a residence in the Unitgd States, or one of its outlying

¯ possessions prior, to the birth of.such person;

(3) A person..of unknown parentage found in aft outlying possession of the United States while under the age
¯ of five yegrs, until sl4own, prior to his attaining the age of twenty-one years, no( t6 have been bona in such
outlying possession; and

(4) A person bom out~ide the United States and its outlying possessions ~f parents on~ of whom is an alien,
and the other a national, but not .a citizen, of the United States who, prior to.the birth of .~ueh person, was
physically present.in the United States or its outlying possessions for a period or periods, totaling not l~ss than
seven years’in any continuous per.iod often years--

(A) during Which the national parent was not outside the United States or its Outlying possessions for a con-
tinuous period 0fmore than one year, and

(B) at least five years of which were after attaining the age of fourteen years.

The provi.so of section 1401(g) of this ~itle shall apply to the national parent under this paragraph in the
same manner as it applies to the citizen parent under that section.

Cm~DIT(S)

(june. 27, 1952, c: 477, Title III, Oh. 1, § 308, 66 Star. 238; Aug. 27, 1986, Pub.L. 99-396, § l~(a), 100 Star. 842;
Oct. 24~ 1988, pUb.L. 100-52.5., § 3(2), 102 Stat. 2614.)

Current through P.L. 110-449 approved 11-21-08

© 2008 Thomson Reuters/West. No Claim to Orig. US Govl Works.
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Effective: [S~e Notes]

United.States Code Annotated. C.urrentnoss
Title 8. Aliens and Nat.ional!~ ~efs

,Chal~ter 1’2. Imm!grafion and Nationali.ty .(Refs & Annos)
Subchapter III:.Nationality and Naturalization’

Part IV.. Miscellaneous

Page 1

§ 1503. Denial pf .~ights an~d privileges as national                    ¯.

(a) Proceedings for declaration ofUni.ted State.s natiun.ality ".’ . .

If ’ar~.y. person Who is within tile United States .claims a right’or. privilege as a national of.the United States ant[ is’
deni.od ~ueh right or privilege by any department or independent age.hey, o.r official .thdreof, upon’ the grbun.d ¯that ’
ho is not a natiohal..of the United States, such person may ins.titute an action under tho provisions of section 2201
~f’Title 28 again.~t:the he~d of such department o.bind~pendent agency for a judgment declar’mg him to’ be ana-
tional bf theUnited States, except that he such action may be instituted in any case if the issue of such pe~;son’s
status as a national Of the United States(l) arose by reason of, or in connection with any removal proceedin’g un-
der the ’provisions of this ~hapter. or any other act, or. (2) is in issue in any such removal proeee.ding.. An action
under this subsection ’may be instituted only within .five years, after the fir~.a] administrative denial of su6h tight
or privilege and shall ’be filed in the district court, of the United States for the district in which such per.son
r~sides or.claims a re.~idence, hnd jurisdiction ovbr such officiais in such cases is eon.ferred upon those courts.

(b) Applicationfor certificate of identity; ~ppea~l ’

.ff any person who is not within .the United States �lairhs a right or’privilege as a national of, the United. States
and is. dehied such right or privilege by an~ departmen~ or independent agency, or official t.hereof, upon the
ground that he is not a national of the United State~, such person may make application tO a. diplomatic or consu-
lar officer of the United States in the for.eign country in which he is residing for a cectificate of.identity for the
purpose of.traveling to a port of ~ntry in the United States and applying for admission. Upon proof to t.he satis-
faction of su.ch diplomatic or consular officer that. such application is made in good faith and has a substantial
basis, he shall issue to such person a certificate’of id.entity. From any denial o.f an application for such certificate
the applicant shrill be entitled to an appeal to the Secretary of State, who, if he approves the denial, shall state in
writing, his reasons for his .decision..The. Secr.etary of State shall presc.ribe rules and regulations for.the issiaance
of certificates of identity as above provided. The provisions of this subsection shall be applicable only to a per-
son who at Rome time prior to his application for the certificate, of identity has been physically present in .the
United States, or to a person under sixteen years of age who was born abroad of a United States citizen parent.

(e) Application for admission to United States.under certificate of identity; revision of determination ¯

A person who has been issued a certificate of identity under the provisions of subsect.ion (b) of this section, and
’ while inpossession thereof, may apply for.admission to. the United States at any port of entry, and shall be sub-

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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ject to all the Pr9visions. of. this 9hap~er relating :to the conduct .of pi-~c~edifigs, invol;ving ali~ns seeking, admis-.
sion.’to .the United State.s, A f’mal determih:ation b~. the Attorney Gen.eral that any such person is not. entitled to
fiiimissioii, to the" United. S~tes. shall .be subje.ct to review by any court, of .competent juri.sdi6tion .in hab,e~.,eorpus
pro.ceedings’ and: not otherwise. Any per.son desgribett in this section who .is fmhlly denied admission to tlte
United States shall’, bd ’subj~.et to all the provisions Of this chapter relating to aliens seeking admission t6 th9
Uhite’dStates. ’:            ,’         ’               ..         . .

.
"(J.uhe 27,.1952,e: 477,.Title .III, e.h. 4, § 360, 66 Star: 2~3; Sept. 30~ 1996, Pub.L: 104-208, eiv; C, ~itle"III~’§
.308(d)(4)(P): 110 Stat. 3009~619:)

.199.6 Acts./~afiendm. ~nt by section ~08 ofDiv. C of Pub.L. 104-208 effective, with certain exceptions .and sub- ’
¯ jebt.~o certain tr.i~nsitionfil .m.les, 6n. the" first day of th~ first month.begima~g more .than 180 days after Sept. 30,.
199’5,see.section 309 of Div,C. of eub.L. 104-208, set out as a fi0te uiader ~ection 1 l01’ of this title.

Cufreht through P.L. 110-.4~9 al~proved 11-21-08

... ’Cop~. (C) 2.008 Thoms0n Reuters/West. No Claim to Orig, U.S. Govt. Works
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U~tdd State’s code An~. otated .Currentness.
Title 22. Foreign.Relations and Interc6urse
’ Chapter.48. Taiwan Relations

¯̄ Effective: [See Text’Amendments]¯

. .. § 3301. Congressional findings and declaration of policy

(a.) Findings. ’      " ’

TI~o P~:~.~ident having terminatedgov.ernmental relations-betweentl~e Unlted Statics and the governing anth6rities
on Taiwa~ recognized by the United States as the Republic.of Chin.a’prior’tb ’January. 1, 1979, the Congre’.~s finds
that the ena.ctm.e.fit, of this dhapter is nece. ssar_y-.-                                            . . .... ’".

(1) to help maintain peace, security, and stability in.the W6stem Pacific; and

(2) tb p~omote the. ~oreign policy of the United states by auth.orizing th~ continuationof eomniercial, cul.tural,
and’other relations b:etwean the people of th.e United statds and.the, pe6ple on Taiwan.

0~) P.Ol!cy
It is the policy ofth~ United 8tares--

(1) to preserve ~n’d prombte extensive, dose, a0. d friendly commercial, ¯cultural, and other relations between
the p.eople, o’f the United States and the pebple on .Taiwan, as well as the people on .the China mainland and all

¯ othe~: peoples of the Western Pacific area;

(2) to ¯declare that peace and stability in the. area are in the political, security, and economic interests of the
United States, and are matters’of international concern;

(3) to make clear that the United States decision to establish diplomatic relations with the People’s Republic of
¯ China rests upon-the.expectation that the future of Taiwan.will be determined by peaceful means;

’(4) to consider any e.ff0rt to determine .the future of Taiwaia ~y o.ther.flaan peade’ful means, including by boy-
co.tts or .embargoes, a threat to the peace and se.curity of the Western Pacific area and of grave concern to the
Un, ited States;¯

(5) to provide Taiw.an with arms of a defensive character; and. ..

(6) to maintain the capacity of the United~ States to ~:esist any resort.to, force’ or 6ther forms of coercion that
would jeopardize fhe security, or the Social or e.conomic system, of the people on Taiwan,

(c) Human rights

© 2008 Thomson Reuters/West~ No Claim to orig. US Gov. Works.
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Noth.ing eon,tain.ed in "this ,chapter shall eontrav6ne the’ interest, ~f .the United States in human rights, .es.p.eei.~l!y
¯ ." ’" with respe’et to the human ~ights of ~il the a.pprox.im~iely, eightee,n mili~on inhabitants of Taiwan, Ttie preserva-
¯ ’ : i~bn and enhancemen.t’ of th~ human r!ights of al!.the people on’Tai~an are he~:eby.reaff’wraedas objectives of the

. United States.

cm~Drr(s)
~̄.b, L. 96-8~ § 2, Apr. 10,.1979, 93’Star.

C̄t~rrei~t throug.h ~.L.. ! 10,.4~9 .hpp~oved
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"’ Effectivei[See)Te~t Amendments]’

United Sta~es Cod~’ Annotated Currentness
’ Ti.tle 22, F6reign Relation~ arid Intercourse
. Chhpter 48,. Taiwan .Relatio .ns

). i’ § 3303. Application .t~ Ta!w.an o~, laws and international agre~m~nts " .

(a) Applicatib~ of United States laws generally              ’ ’

The absence of diplomatic relations or re~ogr~.ition shall not affect the application of He .laws of the United
.... ¯ States. .with re~peet to Taiwan~ ahd the laws Of the Uiaited .States shall apply with. respect to Taiwan in the manner

¯ thit the laws ofth~ United Stat~s.applied with.respect to Taiwanp.ri.or to J.anuary 1, 1979,      . .

¯ (b) ’Application of United States.laws in specific and enumerated areas

The application of subsection (a) of this section s~aall include, but shall not’be iimited ~oi thefollowing:.

(1) Whene~er the laws of the United states refer or relate to foreign countries, nations, state.s, governments, or
similar entities, suchterms shall .include and such laws shall apply with res.pedt ~o Tai~van.

(2)....Wher~ever authorized by or pursuant to the laws of the United States to conduct of carry out p.rograms,.
tmnsactiohs, or other ’relations with respect to foreign countries, nations, states~ governments, or similar en.tit-
ies, tlie Pi, esident or any agency 0f the United States Goyemment ’is aiathorized .to conduct and carry out, in
cordanc~ with section 3305’ of ’this title, such programs, transactioris, arid other relations with i’espect to
Taiwan (including, but not limited to, the performance of services for the United States through ~on.tracts with
eomm6rcial entities on Taiwan), in accordance with the applicable laws of the Uriited States.

(3)(A) The absence of diplomatic relations and recognition with respect to Taiwan shall .not abrogate, infringe,
modify, deny, or otherw.ise, affect’ in. any. way any rights or obligations (including but not limited to those in-
volving contracts, debts, or property interests of any kind) under the laws of the United .States heret.ofore or
hereafter .acquired by or with respect to Taiwan.

(B) For all purposes .uflder tilelaws of the United States, including .action~ in any court in the United States,
~:ecognition.ofthe People!s Repubiic of China ¯shall not affect in. any way the ownership of or othe.r rights Or
interests, in. pr0pertie.s, tangible and intangible, and other things, of value, owned or held on or pilot ~o Decem:
her 31, 1978, or thereafter acquired or earned by the.governing authorities on Taiwan.

(4) Whenever the application .of the laWs of the United States depends upon the law that is or was applicable
on Taiwan or complianqe the~:ewith, the law applied by the people on Taiwan shall be considered the applic-
able law for that purpose.
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(~ Nofliing in this chapter, nor the’ faCtS of*the P~:esid6n~’s action in extending diplotfiati6 recognition to the
People’s Re.public of China, the a.bsence of diplomatic relations be.tween the people:on .Taiwan-and the. United
States,: or the lack of recognition by theUnited States, and? atiendant circumstances thereto, shall b~ construed.

.’in auy’.a.dm’mistratiye .br jtidi.’qia! proee.edin.g ~ a. bhs.is..for, a~y’Un.!~edStatas .Go~,d .mm.ent agepcy, commis.si6n., ¯
or d~partm.ent to make a .finding of fae.t or determination of law, under the Atomic Energy Act of 1954 [42
U.S.C.A.’ §..201.! et heq.] and the Nucle.ar.Non~Prplff~r~ti0n’.Act of 1978’ [22 U.S.’.CIA, § 3201 et seq.], to de~y
an exp6rt license hpplicatio.n orto revoke an existing export license for’nudlear exports to Taiwan.            .

(̄6) For purpos.e~ of the Immigration and Natignali~ ~ct [8 I).S.C.A.§ 1i01 et seq,],. Taiwan may’ be .trbatedin
t̄h.e.mann.et specifiC,d ~ the first.sente.hce df.seotion.202(b) of tha~ Act..[8 U.S.C,A..§ H5.2(b)]:

’(.7) The’capacity of Taiwan to sue and’be s.ued in. ~0urts in the United S~ates,.in .acegr.dance With the laws of
ihe United States, shall not be abrogated, ihfriiaged, modified~ denie.d, or otherwise affected in any w.ay by the
absenee.0f dipl?matic relations or recognition~

(g)’No requirement, ~viaether exprg.s.sed o.r implied, u.nder .the laws ~fthe United State~ with¯ ~:esp~ct to main-’
te’hance of ~liplbmafie r~lations orrec6gr~.’fi6n shall b~ applieabl~ With respect t6 Tai.wah’,    ’

(e) Treaties and ether’international agreements

For:all proposes,’ ’including actions in anycoufi in the U~aited States, the c0ngr~ss approve~:the continuation in
force of all treaties and other interfiational agr,eeme.nts, including multilateral .conventions, entered into by the
United States and the governing authorities on Taiwan.r.eeognized by the United States as .the Republi.e of China

-.prio~ to Jantiary 1, 1979, and in force between them on December 31~ 1978, unless and t~ntil temainated" in a6-
cordance with law. :.

(d) Membership in international~ fmancia.l institutio.ns and 0~he.r international .organizations

Nothing in this chapter’ m~y.be e0n~strued.as a basis, for. ~upporting the exclusion or expulsion of Taiwan from
continued membership in any international.financial institution or any Other intemational organization,

CREDIT(S)

(Pub: L. 96-8, § 4, kl~r, i0, 1979, 93 Star. 15.)

Current through P.L. 110-.449 approved 11-21-08
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W~st[awo        ..
22 U.S.C.A. § 3305

l~ff’ective: [See .T .ext Amendments] ’"

United’S.tates CodeAnnotated Curre.ntness
Title 22. Foreign Relations .and Intercourse.
"Chapte.r. 48, Taiwan Relations

§̄ 3305. Tile American Institute in Taiwan

Page 1

(a) �ondtict Of programs,’ transactions, or other relations with resp’ect..to.Taiwan

programs, tran.s.aotions, and’other relations conducted or carried ~Ut by the President or any agency of.theUnited
States Government with fe.spect to Taiwan shrill, in the manner and to the extent directed bY.the Presidefit, .be
conducted.and egrrieit out by or thrbugl~-- ’

(li The [FN1.] Amei’ican Institute i~ Tai.wan, a nonprofit corpor.ation incorporat.ed under the laws of the Dis-
. trier of Columbig, or.

(2) such comparable suCcessornongovernmental entity..as the President may d~signate,

(hereafter.in this chapter referred to as the "Institut6").

(b) Agreements or transactions relative tO Taiwan entered into, perform.ed, and enfore’ed.

Whenever the President or ’any agency of the United States Government is authorized or required by or pursuant
.to" the laws of’the United States to enter into, perle .rm, enforce, or have in force an agreemgnt or transaction rel-
ative to Taiv~an, such agreement or transaction shall be entered into, performed, and. enforced, in the manner and
to the extent directed by the President, by or through the Institute.

(c) Preemption of laws, rules, regulations, o.r ordinances ofDistrict of Columbia, States, or political subdivisions
of States.

To the extent that any.law, rule, regulation, orordinance of.the District of Coltimbi~i; or of¯any State or political
subdivision thereof in which the Institute is incorporated or doing business, impedes or otherwise interferes with
the p~rformance of.the functions of the. Institute pursuant to this .chapter, such law, rule, regulation, or ordinance
hhall be deem.ed to be preempted by .this chapter.

CREDIT(~

(Pub. L. 96r8, § 6, Apr. 10, 1979, 93 Stat. 17.)

[FN1] So in original. Probably should not be capitalized.

Current through P.L. 110-44’9 approved 11:21-08
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